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-  A  -  Year  1950 

Opinion  No, 

ABSENCE  from  Service  for  Two  Consecutive  Hours  on 
Election  Day;  Right  of  City  Employees  to  take 
Time  Off  on  Election  Day  without  Penalty  171 

ABUTTING  Property,  Damages  to  —  Change  of  Street 

Grades  117 

ACCIDENT  FILES,  Destroying  Old,  Employees'  Accident 

Reports  162 

ACCOUNTS,  Bureau  of;   Destruction  of  Records  200 

ACHENBACH  FOUNDATION,  Director,  for  Graphic  Arts, 

Appointment  of  as  a  Non-Civil  Service  Employee       202 

ACTS  Performed  Pursuant  to  Resolution,  Possibility 
of  Civil  Liability  for  Damages  on  Part  of  City 
and  County  for  --  Resolution  of  Board  of  Super- 
visors Designating  President  of  Board  as  its 
Official  Representative  Abroad  205 

ADAMS,  Effect  of,  v.  City  and  County  of  San  Francisco 
upon  Vacation  Privileges  of  certain  Municipal 
Employees  whose  Salary  is  Fixed  under  Charter 
§151.3  166 

ADDITIONAL  LICENSE  when  Selling  Goods,  Wares  and  Mer- 
chandise, not  to  be  Consumed  on  Premises; 
Liability  of  Owner  of  Public  Eating  Place  with 
Regard  to;   Inspection  Fees;  Public  Eating 
Places;   Restaurants  and  Bakeries  122 

ADJACENT  Thereto,  Responsibility  of  Property  Owner 

to  Support  Retaining  Wall  on  Street  126 

ADJOURNMENT  to  Another  Date  for  Lack  of  Quorum; 

Limitation  on  what  may  be  Transacted  at  Special 

Meeting;   Art  Commission  Special  Meeting  190 

ADJOURNMENT  to  Another  Date  for  Lack  of  Quorum; 

Art  Commission  Regular  Meeting  210 

ADMINISTRATIVE  PROCEDURES,  Legislative  and,  in  State 

Affairs;  New  Traffic  Code;   Stop  Signs  150 

ADOPT  RESOLUTIONS,  Power  of  Board  of  Supervisors  to, 
re  Action  by  United  Nations  Authorities  to  As- 
sure Repatriation  of  Greek  Children  Kidnapped 
by  Communist  Guerrillas  during  Greek  Civil  War       134 
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-  A  -  Year  1950 

Continued  Opinion  No, 

ADVERTISEMENT  Inviting  Proposals  for  Operation  of 
Concession  in  Golden  Gate  Park;  Highest 
Rental  or  Percentage  106 

ADVERTISING  Matter  on  Parking  Meters  169 

AGREEMENT,  Legality  and  Form  of  Proposed,  for  In- 
stallation Coca  Cola  Vending  Machines  on 
Recreation  Facilities  20S 

AGREEMENT,  Responsibility  of  Southern  Pacific  Com- 
pany to  Receive  Sewage  which  Drains  into  a 
Sewer  Constructed  by  Crocker  Estate  Company 
under  Authority  of  a  License  109 

AIRPORT  Employees  Required  to  Remain  On  Call  Dtiring 

Lunch  Period,  are  Entitled  to  be  Paid  therefor       199 

ALARMS,  False;  Reward  System;  Fire  Department  140 

ALCOHOLIC  Rehabilitation  Program,  Special  Tax  on 
Liquor  Dealers  or  Purveyors  for  Purpose  of 
Financing  an  I36 

AMENDMENT,  Proposed  Charter,  Addint  §93 ol  Relating 
to  Letting  of  Concessions,  Privileges  and 
Leases  152 

ANATOMICAL  or  Experimental  Work  on  Indigent  Dead; 
Burial  of  Unclaimed  Dead;   San  Francisco  Col- 
lege of  Mortuary  Science  179 

APPEAL  from  Assessment,  Diagram  and  Warrant  for  Pay 
in  Connection  with  Improvements  of  Public 
Streets;   Powers  of  Board  of  Supervisors  and 
Effect  of  Decision  on  Appeal  119 

APPEAL  in  Zoning  Matters,  State  Owned  Property  to  be 
Considered  in  Establishing  Percentage  Necessary 
for  132 

APPEALS  from  Assessment,  Diagram  and  Warrant  for  Pay 
in  Connection  with  Improvements  of  Public 
Streets;  Effect  of  Decision  by  Board  of  Super- 
visors on  Appeal;  Whether  Binding  on  Director 
of  Public  Works  and  Controller  10^ 
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-  A  -  Year  1950 

Continued  Opinion  No, 

APPEALS  (Re  1)  from  Street  Improvement  Assessments, 
(2)  Protests  Against  Modification  of  Street 
Grades,  (3)  Protests  Against  Vacation  of 
Streets;  Hearings  by  Streets  Committee  of 
Board  of  Supervisors  155 

APPELLATE  Jxirisdiction  of  Board  of  Supervisors  un- 
der Provisions  of  Street  Improvement  Ordinance 
of  1934;  Contractor's  Right  to  Appeal  where 
Assessment  not  Involved  153 

APPLICATION  for  Marquees  to  Art  Commission,  Submis- 
sion of  --  Telephone  Poll  of  Members  on  Votes        113 

APPLICATION  to  Judgment  for  Back  Salary;   Strother 
Case;   §1S  of  Article  XI  of  Constitution  Limit- 
ing Incurrence  of  Indebtedness  or  Liability  in 
any  Year  to  Income  and  Revenues  for  Year  193 

APPOINTMENT,  Validity  of  ~  of  Florence  McAuliffe 

as  Attorney  for  the  Golden  Gate  Bridge  and  High- 
way District  204 

APPORTIONMENT  to  Counties  of  Unrefvinded  Motor  Vehicle 
Fuel  Tax  on  Aviation  Gasoline;   Right  of  City 
and  County  of  San  Francisco  to  Share  in  Appor- 
tionment to  San  Mateo  County  by  Reason  of  its 
Ownership  of  Airport  Located  in  San  Mateo  County      I46 

APPROPRIATION  for  Erecting  Additional  Flag  Pole  on 
Veterans  Building  and  One  on  Opera  House  — 
California  Bear  Flag  114 

APPROPRIATION,  Visual  Arts;   Powers  of  Art  Commission 

—  Outdoor  Art  Show  123 

APPROPRIATIONS  from  Emergency  Reserve  Fund  llS 

APPROPRIATIONS  from  Emergency  Reserve  Fund;  Emergency 
Measures  as  that  Term  is  Defined  in  §16  of  the 
Charter  102 

APPROVAL  of  Police  Department  Required,  Whether;  Tem-p 
porary  Closing  of  Public  Streets  by  Board  of 
Supervisors  142 

APPROVING  Application  of  Housing  Authority  to  Public 
Housing  Administration  for  a  Preliminary  Loan; 
Validity  and  Regularity  of  Adoption  of  Resolu- 
tion No.  926a  147 
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-  A  -  Year  1950 

Continued  Opinion  No. 

ARE  Employees  of  the  Redevelopment  Agency  Entitled 

to  Sick  Leave  with  Pay  and  Vacations?  1^6 

ASSESSMENT  Liens,  Expiration  of  Certain,  Created 

iinder  the  Street  Improvement  Ordinance  of  1913       135 

ASSESSMENT  Liens,  Expiration  of  Certain,  Created 

under  the  Street  Improvement  Ordinance  of  1934       1^4 

ATTORNEY  Emmet  Daly,  Whether  Deputy  District,  is  an 
Officer;  Whether  he  Requires  Permission  of  the 
Board  of  Supervisors  to  Leave  the  State  20? 

AUTHORITY  of  Directors  of  Public  Health  to  Require 

Labeling  on  Frozen  Food  to  Indicate  Date  Materials 

were  Originally  Frozen  116 

AUTHORITY  of  Planning  Commission  in  re:  Determining 
Minimum  Lot  Size  with  Reference  to  Neighborhood 
Pattern  133 

AUTHORITY  to  Appoint  a  Captain  to  the  Position  of 

Director,  Bureau  of  Special  Services;   Salary  to 

be  Paid;  Chief  of  Police  194 

AUTHORITY  to  Direct  Installation  of  Traffic  Control 
Devices;  Signals;   Powers  of  Board  of  Super- 
visors;  Police  Commission  133 

AUTHORITY  to  Work  Employees  in  Excess  of  Eight  Hours 

per  Day  in  View  of  §131?  of  the  Labor  Code  163 

AUTO  PARKING,  St.  Mary's  Park;   Garage  143 

AUTOMOBILE  Parking  Lot,  Lease  thereof  to  Private 
Individual  or  Company  for;   Colximbia  Square 
Transfer  of  Title  thereto  by  Park  Commission  to 
Recreation  Commission;  No  Reversion  of  Title 
thereto  upon  Abandonment  or  Discontinuance  as  a 
Park  121 

AUTOMOBILES,  Sub-Surface  Areas  of  Civic  Auditorium 
and  City  Hall  for  Parking  Facilities  of  City- 
Owned;  Board  of  Supervisors'  Request  for  In- 
formation 133 

AWARD  in  Police  Examinations,  Second  Opinion  in  Con- 
nection with  Credit  for  Meritorious;   Statute  of 
Limitations;  Laches:   Correction  of  Eligible 

Lists;  Promotions  from  Sergeant  to  Lieutenant       193 
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ART  COMMISSION  Year  1950 

Opinion  No* 

ART  COMMISSION  --  Meaning  of  ''Structures"  in 

§46  of  the  Charter;   Poles  as  Structures  lyg 

ART  COMMISSION  Regular  Meeting;   Adjournment  to 

Another  Date  for  Lack  of  Quorum  210 

ART  COMMISSION  Special  Meeting;  Adjournment  to 
Another  Date  for  Lack  of  Quoinim;  Limitation 
on  vAiat  may  be  Transacted  at  Special  Meeting         I90 

POWERS  of  Art  Commission;  Visual  Arts  Appropria- 
tion —  Outdoor  Art  Show  123 

SUBMISSION  of  Application  for  Marquees  to  Art  Com- 
mission —  Telephone  Poll  of  Members  on  Votes        113 


-  B  -  Year  1950 

Opinion  No, 

BACK  SALARY,  Application  to  Judgment  for;   Strother 
Case;   §1B  of  Article  XI  of  Constitution  Limit- 
ing Incurrence  of  Indebtedness  or  Liability  in 
any  Year  to  Income  and  Revenues  for  Year  193 

BAKERIES,  Restaurants  and,  Liability  of  Owner  of 

Public  Eating  Place  with  Regard  to  Additional 
License  when  Selling  Goods,  Wares  and  Merchan- 
dise, not  to  be  Consumed  on  Premises;   Inspec- 
tion Fees;  Public  Eating  Places  122 

BEACH,  PHELAN;  Whether  City  Funds  may  be  Expended 

to  Clean  Sand  and  Provide  a  Lifeguard  at  Beach       132 

BEAR  FLAG,  California  —  Appropriation  for  Erecting 
Additional  Flag  Pole  on  Veterans  Building  and 
one  on  Opera  House  114 

BENCHES,  Street,  Bearing  Advertising  —  Legality  of 
in  First  and  Second  Residential  Districts  and 
Elsewhere  139 

BENEFITS,  Patients  Entitled  to  Hospital,  of  |SoOO 
per  Day  under  State  Unemployment  Insurance  Act 
—  Payment  for  Hospitalization  —  San  Francisco 
Hospital  149 

BENEFITS  J  Retirement  System  and  Health  System,  not 
Available  to  Employees  of  Parking  Authority  of 
the  City  and  County  of  San  Francisco  107 

BERRIES,  Quick  Frozen,  as  Fresh  Fruit;  Farmers' 

Market  99 

BID  Proposal,  not  Modified  where  Method  of  Payment 

is  Changed  177 

BIDS  on  Contract  for  Public  Work;  Rejection  of  Bid 
Tendered  after  Time  Set  in  Invitation  for  Pro- 
posals 192 

BILLING  of  Patients  Admitted  to  Psychopathic  Division 

who  are  able  to  Pay;   San  Francisco  Hospital         137 

BINDING  on  Director  of  Public  Works  and  Controller, 

Appeals  from  Assessment,  Diagram  and  Warrant  for 
Pay  in  Connection  with  Improvements  of  Public 
Streets;  Effect  of  Decision  by  Board  of  Super- 
visors on  Appeal;  Whether  lOS 
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-  B  -  Year  1950 

Continued  Opinion  Noo 

BLANKETING  of  General  Manager  of  California  Street 
Cable  Railroad  Company  into  City  Civil  Ser- 
vice pxirsuant  to  §125  of  the  Charter  I5I 

BOND  Funds,  Use  of  Recreational,  for  the  Rehabil- 
itation of  McLaren  Lodge  145 

BONDS  of  Members  of  Parking  Authority  101 

BRIDGE,  Golden  Gate,  and  Highway  District,  Validity 
of  Appointment  of  Florence  McAuliffe  as  Attorney 
for  the  204 

BRIDGES,  Legality  of  Declaration  of  Policy  in  Rela- 
tion to  Transbay  14g 

BUDGET  Item,  Legality  of  Adoption  of  Resolution  Urg- 
ing Mayor,  Chief  Administrative  Officer  and 
Director  of  Public  Health  to  Reconsider  Proposed 
—  and  to  Make  and  Approve  a  Supplemental  Budget 
Request  therefor  163 

BUILDING  Code  Provisions,  Validity  of,  as  Applied  to 

State  Agency  (State  Teacher's  College)  98 

BUREAU  of  Accounts;   Destruction  of  Records  200 

BUREAU  of  Special  Services;  Salary  to  be  Paid;  Chief 
of  Police,  Authority  to  Appoint  a  Captain  to  the 
Position  of  Director  194 

BURIAL  Expenses,  The  Granting  of  Funds  from  Mainte- 
nance of  Minors  Fund  to  Defray  111 

BURIAL  of  Unclaimed  Dead;  Power  of  City  and  County 
of  San  Francisco  to  enter  into  a  Joint  Contract 
with  San  Francisco  College  of  Mortuary  Science 
and  Local  Morticians  for  Burial  of  and  use  of 
for  Educational  Purposes  133 

BURIAL  of  Unclaimed  Dead;   San  Francisco  College  of 
Mortuary  Science;   Anatomical  or  Experimental 
Work  on  Indigent  Dead  179 
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BOARD  OF   EDUCATION  Year  1950 

Opinion  No» 


BOARD  OF  PERMIT  APPEALS  Year  1950 

Opinion  No, 


BOARD  OF  SUPERVISORS  Year  1950 

Opinion  No. 

APPEAL  from  Assessment,  Diagram  and  Warrant  for 

Pay  in  Connection  with  Improvements  of  Public 

Streets;  Powers  of  Board  of  Supervisors  and 

effect  of  Decision  on  Appeal  119 

APPEALS  from  Assessment,  Diagram  and  Warrant  for 
Pay  in  Connection  with  Improvements  of  Public 
Streets;  Effect  of  Decision  by  Board  of  Super- 
visors on  Appeal;  Whether  Binding  on  Director 
of  Public  Works  and  Controller  lOS 

APPELLATE  Jurisdiction  of  Board  of  Supervisors  xonder 
Provisions  of  Street  Improvement  Ordinance  of 
1934;   Contractor's  Right  to  Appeal  where  Assess- 
ment not  Involved  156 

APPORTIONMENT  to  Counties  of  Unrefunded  Motor  Vehicle 
Fuel  Tax  on  Aviation  Gasoline;  Right  of  City  and 
County  of  San  Francisco  to  Share  in  Apportionment 
to  San  Mateo  County  by  Reason  of  its  Ownership  of 
Airport  Located  in  San  Mateo  County  146 

APPROPRIATIONS  from  Emergency  Reserve  Fvind  118 

APPROPRIATIONS  from  Emergency  Reserve  Fund;  Emergency 
Measures  as  that  Term  is  Defined  in  §l6  of  the 
Charter  102 

HEARINGS  by  Streets  Committee  of  Board  of  Supervisors; 
Re  (1)  Appeals  from  Street  Improvement  Assess- 
ments, (2)  Protests  against  Modification  of  Street 
Grades,  (3)  Protests  against  Vacation  of  Streets      155 

INCLUSION  of  Employees  of  Political  Subdivision  who 

are  Members  of  a  Retirement  System  under  the  Pro- 
visions of  Federal  Old-Age  and  Survivors  Insurance 
System  103 

LEGALITY  of  Adoption  of  Resolution  Urging  Mayor,  Chief 
Administrative  Officer  and  Director  of  Public 
Health  to  Reconsider  Proposed  Budget  Item  and  to 
make  and  Approve  a  Supplemental  Budget  Request 
therefor  168 

LEGALITY  of  Declaration  of  Policy  in  Relation  to  Trans- 
bay  Bridges  148 
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BOARD  OF  SUPERVISORS  Year  1950 

Continued  Opinion  No, 

MAY  40-Hour  Week  be  placed  in  Effect  as  to  Finger- 
print Technician  where  Scope  Circular  Announc- 
ing Examination  in  1947  Indicated  a  Salary 
Range  "for  a  6-Day  Week  of  4^  Hours"  104 

NECESSITY  for  Filing  Claim  for  Care  and  Treatment  of 
Deceased  at  San  Francisco  Hospital  under  §§700 
and  707  of  the  Probate  Code  120 

NEW  TRAFFIC  Code;   Stop  Signs;  Legislative  and  Ad- 
ministrative Procedures  in  State  Affairs  150 

NUMBER  of  Policemen  who  may  be  Hired  105 

PHELAN  Beach;  Whether  City  Funds  may  be  Expended  to 

Clean  Sand  and  Provide  a  Lifeguard  at  Beach  1S2 

POLICE  Commission,  Authority  to  Direct  Installation 
of  Traffic  Control  Devices;   Signals;   Powers 
of  Board  of  Supervisors  13g 

POWER  of  Board  of  Supervisors  to  Inquire  into  the 
Operation  and  Conduct  of  the  Health  Service 
Board  206 

POWERS  of  Board  of  Supervisors  to  Adopt  Resolutions 
re  Action  by  United  Nations  Authorities  to  As- 
sure Repatriation  of  Greek  Children  Kidnapped 
by  Communist  Guerrillas  during  Greek  Civil  War, 
(Refer  to  Israel  and  White  Russian  Opinion  No. 
4219,  dated  December  20,  194^;  also  Opinion 
No,  13,  dated  April  12,  1949,  Returning  Italian 
Colonies  to  Italy.)  134 

PROPOSED  Charter  Amendment  Adding  §93 ol  Relating  to 

Letting  of  Concessions,  Privileges  and  Leases        152 

PROPOSED  Ordinance  to  Prevent  Distribution  and  Sale 

of  Lewd  and  Indecent  Magazines  and  Publications      201 

RESOLUTION  of  Board  of  Supervisors  Designating  Presi- 
dent of  Board  as  its  Official  Representative 
Abroad;   Possibility  of  Civil  Liability  for  Dam- 
ages on  Part  of  City  and  County  for  Acts  Perform- 
ed Pursuant  to  Resolution  205 


BOARD  OF  SUPERVISORS  Year  1950 

Continued  Opinion  No. 

RICMT  of  City  Employees  to  take  Time  Off  on  Elec- 
tion Day  without  Penalty;  Absence  from  Ser- 
vice for  Two  Consecutive  Hours  on  Election  Day       171 

SPECIAL  Tax  on  Liquor  Dealers  or  Purveyors  for  Pur- 
pose of  Financing  an  Alcoholic  Rehabilitation 
Program  I36 

STATE  Owned  Property  to  be  Considered  in  Establish- 
ing Percentage  Necessary  for  Appeal  in  Zoning 
matters  132 

STREET  Benches  Bearing  Advertising  —  Legality  of 
in  First  and  Second  Residential  Districts  and 
Elsewhere  139 

SUBDIVISIONS  —  Power  of  Board  of  Supervisors  153 

SUBMISSION  to  Electorate  of  Charter  Amendments; 

Referendum  or  Ordinance  I6I 

TEMPORARY  Closing  of  Public  Streets  by  Board  of 

Supervisors;  Whether  Approval  of  Police  Depart- 
ment Required  142 

TERM  "Police  Officer"  does  not  Appear  in  the  Retire- 
ment Provisions  of  the  Charter  115 

USE  of  Columbia  Square  as  a  Parking  Area;   Effect  of 

§41.1  of  the  Charter  110 

VALIDITY  of  Appointment  of  Florence  McAiiliffe  as 

Attorney  for  the  Golden  Gate  Bridge  and  Highway 

District  204 

WAIVER  of  Statute  of  Limitations  in  Connection  with 
Workmen's  Compensation  Claim  of  James  Kazan  — 
Power  of  Board  of  Supervisors  172 

WHETHER  Deputy  District  Attorney  Emmet  Daly  is  an  Of- 
ficer; Whether  he  Requires  Permission  of  the 
Board  of  Supervisors  to  Leave  the  State  207 
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-  C  -  Year  1950 

Opinion  No, 

CALIFORNIA  Bear  Flag  —  Appropriation  for  Erecting 
Additional  Flag  Pole  on  Veterans  Building  and 
one  on  Opera  House  114 

CALIFORNIA  Street  Cable  Railroad  Company,  Blanket- 
ing of  General  Manager  of,  into  City  Civil 
Service  Pursuant  to  §125  of  the  Charter  151 

CALIFORNIA  Street  Cable  Railroad  Company,  Proposed 

Purchase  of  iSO 

CALIFORNIA  Street  Railroad  Company;  Electrical 

Railway  Shop  Mechanic;  Rate  of  Pay  141 

CAN  Funds  from  Parking  Meters  be  set  aside  for  the 

Development  of  Off-Street  Parking  Facilities?        130 

CASH  Payment  in  Lieu  of  Vacation  Earned  but  not 

Granted,  Statute  of  Limitations  no  Bar  131 

CHANGE  of  Street  Grades  —  Damages  to  Abutting 

Property  11? 

CHARTER  Amendment,  Proposed,  Adding  S93.1  Relating 
to  Letting  of  Concessions,  Privileges  and 
Leases  152 

CHARTER  Amendments,  Submission  to  Electorate  of; 

Referendum  or  Ordinance  l6l 

CHARTER,  Appropriations  from  Emergency  Reserve  Fund; 
Emergency  Measures  as  that  Term  is  Defined  in 
§16  of  the  102 

CHARTER,  Publication  of  Notices,  etc.,  Required  by 

the  —  in  a  Single  Edition  of  the  Official  News- 
paper is  Compliance  with  Requirement  of  the 
Charter  Covering  Publication  209 

CHARTER,  §46  of  the.  Art  Commission  —  Meaning  of 

"Structures"  in  —  Poles  as  Structxores  176 

CHARTER  §151.3;  Effect  of  Adams  v.  City  and  County 
of  San  Francisco  upon  Vacation  Privileges  of 
Certain  Municipal  Employees  whose  Salary  is 
Fixed  under  166 
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-  C  -  Year  1950 

Continued  Opinion  No, 

CHARTER  §151«3;  Rights  of  Certain  Mvuiicipal 

Employees  to  Overtime  Pay  during  Eight-Hour 

Shift  164 

CHARTER,  Term  "Police  Officer"  does  not  Appear  in 

the  Retirement  Provisions  of  the  II5 

CHARTER,  Whether  Employees  of  Redevelopment  Agency 
are  Entitled  to  Sick  Leave  with  Pay  and  Vaca- 
tions under  Laws  other  than  the  203 

CHIEF  OF  POLICE,  Authority  to  Appoint  a  Captain  to 
the  Position  of  Director,  Bureau  of  Special 
Services;  Salary  to  be  Paid  194 

CHILDREN,  Welfare  and  Institutions  Code  with  Regard 

to  Five  Minor;  Maintenance  on  Retroactive  Basis; 
Support  and  Maintenance  of  Minor  who  is  not  Ward 
of  Juvenile  Court;  Payments  by  Controller;   Dura- 
tion of  Juvenile  Court  Orders  for  Payments  by 
Controller  I97 

CIRCULAR  Announcing  Examination  in  1947  Indicated  a 

Salary  Range  "for  a  6-Day  Week  of  4^  Hours,"  May 
40-Hour  Week  be  Placed  in  Effect  as  to  Finger- 
print Technician  where  Scope  104 

CITY  and  COUNTY  of  San  Francisco  Funds,  Use  of,  to 

Improve  Street  Area  Owned  by  Federal  Government; 

Oakdale  Avenue  between  Griffith  and  Fitch  Streets     iSl 

CITY  Employees,  Right  of,  to  take  Time  Off  on  Election 
Day  without  Penalty;  Absence  from  Service  for 
Two  Consecutive  Hours  on  Election  Day  171 

CITY  Funds,  Whether,  may  be  Expended  to  Clean  Sand 

and  Provide  a  Lifeguard  at  Beach;   Phelan  Beach       1S2 

CITY,  Obligation  of,  to  Improve  Streets  in  which  it 

has  Fee  Simple  Title;   Greenwich  and  Hyde  Streets     191 

CIVIC  Auditorium,  Sub-surface  Areas  of,  and  City  Hall 
for  Parking  Facilities  of  City-Owned  Automobiles, 
Board  of  Supervisors'  Request  for  Information        IBB 

CIVIL  Liability,  Possibility  of,  for  Damages  on  Part 
of  City  and  County  for  Acts  Performed  Pursuant 
to  Resolution;  Resolution  of  Board  of  Supervisors 
Designating  President  of  Board  as  its  Official 
Representative  Abroad  205 
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-  C  -  Year  1950 

Continxied  Opinion  No, 

CIVIL  (Non)  Service  Employees,  Vacation  Pay  for. 
Laid  Off;  Timerolls  Hospital  Orderlies  ana 
Porters  (Female)  175 

CIVIL  Service  Employee  Filing  Candidacy  for  Elec- 
tion on  County  Central  Committee  of  Independent 
Progressive  Party;  Jack  Kaufman  174 

CLAIM,  Necessity  for  Filing,  for  Care  and  Treatment 
of  Deceased  at  San  Francisco  Hospital  londer 
§700  and  §707  of  the  Probate  Code  120 

CLASSIFICATIONS  Concerned,  Effect  of  the  Judgments 

in  the  Kenny  and  McCarthy  Cases  upon  the  Status 

of  Employees  in  the  100 

CLOSING,  Temporary,  of  Public  Streets  by  Board  of 

Supervisors;  Whether  Approval  of  Police  Depart- 
ment Required  142 

COCA  COLA  Vending  Machines  on  Recreation  Facilities, 
Legality  and  Form  of  Proposed  Agreement  for  In- 
stallation 20^ 

CODE,  New  Traffic;  Stop  Signs;  Legislative  and  Ad- 
ministrative Procedures  in  State  Affairs  150 

CODE  Provisions,  Validity  of  Building,  as  Applied  to 

State  Agency  (State  Teacher's  College)  9^ 

COLLEGE  of  Mortuary  Science  and  Local  Morticians  for 
Burial  of  and  use  of  for  Educational  Purposes, 
Burial  of  Unclaimed  Dead;   Power  of  City  and 
County  of  San  Francisco  to  enter  into  a  Joint 
Contract  with  San  Francisco  133 

COLLEGE,  San  Francisco,  of  Mortuary  Science;   Burial 
of  Unclaimed  Dead;  Anatomical  or  Experimental 
Work  on  Indigent  Dead  179 

COLUMBIA  Square  Transfer  of  Title  thereto  by  Park  Com- 
mission to  Recreation  Commission;  Lease  thereof 
to  Private  Individual  or  Company  for  Automobile 
Parking  Lot;   No  Reversion  of  Title  thereto  upon 
Abandonment  or  Discontinuance  as  a  Park  121 


-  C  -  Year  1950 

Continued  Opinion  Noo 

COLUMBIA  Sqviare,  Use  of,  as  a  Parking  Area;  Effect 

of  §41.1  of  the  Charter  110 

COLUMBIA  Square;  Use  thereof  by  Fire  Department  for 

Drill  Tower  144 

COMMUNIST  Guerrillas  during  Greek  Civil  War,  Power 
of  Board  of  Supervisors  to  Adopt  Resolutions  re 
Action  by  United  Nations  Authorities  to  Assure 
Repatriation  of  Greek  Children  Kidnapped  by  134 

COMMUNITY  Redevelopment  Agency,  The  Sale  and  Dissolu- 
tion of  the  Margaret  S,  Hayward  Playground  to  the     135 

COMPENSATION  therefor,  Right  of  Police  Commission  to 
Reqviire  Members  of  Police  Department  to  Work  dur- 
ing Vacation  and  on  Days  Off  and  195 

COMPENSATION,  Waiver  of  Statute  of  Limitations  in  Con- 
nection with  Workmen's,  Claim  of  James  Kazan  — 
Power  of  Board  of  Supervisors  172 

CONCESSION  in  Golden  Gate  Park,  Advertisement  Inviting 
Proposals  for  Operation  of;  Highest  Rental  or 
Percentage  106 

CONDUCT,  Power  of  Board  of  Supervisors  to  Inquire  into 

the  Operation  and  —  of  the  Health  Service  Board      206 

CONSTITUTION,  §1S  of  Article  XI  of.  Limiting  Incur- 
rence of  Indebtedness  or  Liability  in  any  Year  to 
Income  and  Revenues  for  Year;   Application  to 
Judgment  for  Back  Salary;   Strother  Case  193 

CONSUMED  on  Premises,  Liability  of  Owner  of  Public  Eat- 
ing Place  with  Regard  to  Additional  License  when 
Selling  Goods,  Wares  and  Merchandise,  not  to  be; 
Inspection  Fees;   Public  Eating  Places;  Restau- 
rants and  Bakeries  122 

CONTRACT,  Bids  on,  for  Public  Work;   Rejection  of  Bid 
Tendered  after  Time  Set  in  Invitation  for  Pro- 
posals 192 

CONTRACTOR,  General,  Acting  as  a  Subcontractor  on  a 

City  Contract  173 

CONTRACTS  --  Indemnity  —  Liability  of  Contractor 

Regardless  of  Negligence  125 
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-  C  -  Year  1950 

Continued  Opinion  Noo 

CONTRACTORS,  Plumbing;   City  Ordinance  Provisions 
for  Examination  of  Plumbing  Contractors  who 
hold  State  Licenses  are  Invalid  I70 

CONTRACTOR'S  Right  to  Appeal  where  Assessment  not 
Involved;   Appellate  Jurisdiction  of  Board  of 
Supervisors  under  Provisions  of  Street  Improve- 
ment Ordinance  of  1934  158 

CONTROLLER,  Appeals  from  Assessment,  Diagram  and  War- 
rant for  Pay  in  Connection  with  Improvements  of 
Public  Streets;  Effect  of  Decision  by  Board  of 
Supervisors  on  Appeal;   Whether  Binding  on 
Director  of  Public  Works  and  108 

COOPERATIVE  CREAMERY,  Petalioma;  Inspection  Fees  Pay- 
able by  Milk  Distributors;  Fees  re  Surplus  Milk 
Inspection;  Refund  of  Fees  Paid  under  Protest       I56 

COUNTIES,  Apportionment  to,  of  Unrefunded  Motor  Vehi- 
cle Tax  on  Aviation  Gasoline;   Right  of  City  and 
County  of  San  Francisco  to  Share  in  Apportionment 
to  San  Mateo  County  by  Reason  of  its  Ownership  of 
Airport  Located  in  San  Mateo  County  I46 

CREDIT  for  Meritorious  Award  in  Police  Examinations; 

Cutting  off  Date  in  Civil  Service  Examinations       16? 

CREDIT  for  Meritorious  Award  in  Police  Examinations, 
Second  Opinion  in  Connection  with;   Statute  of 
Limitations;  Laches:   Correction  of  Eligible 
Lists;   Promotions  from  Sergeant  to  Lieutenant       198 

CROCKER  Estate  Company  under  Authority  of  a  License 
Agreement,  Responsibility  of  Southern  Pacific 
Company  to  Receive  Sewage  which  Drains  into  a 
Sewer  Constructed  by  109 

CUSTODIA  LEGIS,  Deduction  of  Taxes  from  Money  in; 

Whether  Court  Orders  are  Required  before  Taxes 

are  Deducted  from  Money  in  Sheriff's  Trust  Fund      187 
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CHIEF  ADMINISTRATIVE  OFFICER        Year  1950 

Opinion  Noo 

ADVERTISING  Matter  on  Parking  Meters  169 

BURIAL  of  Unclaimed  Dead;   Power  of  City  and  County 
of  San  Francisco  to  enter  into  a  Joint  Contract 
with  San  Francisco  College  of  Mortuary  Science 
and  Local  Morticians  for  Burial  of  and  use  of 
for  Educational  Purposes  133 

BURIAL  of  Unclaimed  Dead;   San  Francisco  College  of 
Mortuary  Science;   Anatomical  or  Experimental 
Work  on  Indigent  Dead  179 

FARMERS'  MARKET;  Quick  Frozen  Berries  as  Fresh  Fruit      99 

LEGALITY  of  Adoption  of  Resolution  Urging  Mayor, 
Chief  Administrative  Officer  and  Director  of 

P\ahlic  Health  to  Reconsider  Proposed  Budget  Item 
ana  to  make  and  Approve  a  Supplemental  Budget  Re- 
quest therefor  16S 

LIABILITY  of  Owner  of  Public  Eating  Place  with  Regard 
to  Additional  License  when  Selling  Goods,  Wares 
and  Merchandise,  not  to  be  Consumed  on  Premises; 
Inspection  Fees;   Public  Eating  Places;  Restau- 
rants and  Bakeries  122 

OBLIGATION  of  City  to  Improve  Streets  in  which  it  has 

Fee  Simple  Title;   Greenwich  and  Hyde  Streets        191 

PETALUMA  Cooperative  Creamery;  Inspection  Fees  Pay- 
able by  Milk  Distributors;  Fees  re  Surplus  Milk 
Inspection;   Refund  of  Fees  Paid  under  Protest       156 
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CITY  PLANNING  COMMISSION  Year  1950 

Opinion  No, 

AUTHORITY  of  Planning  Commission  in  re:  Determining 
Minimum  Lot  Size  with  Reference  to  Neighborhood 
Pattern  133 

CITY  PLANNING  COMMISSION  —  First  Residential  Dis- 
trict —  Washington  and  Laurel  —  Lot  of  Record 
—  Transfer  of  Accessory  Garage  and  Minor  Por- 
tion of  Lot  —  No  Right  to  Occupy  as  Dwelling        1^9 

PUBLICATION  of  Notices,  etc.,  Required  by  the  Charter 
in  a  Single  Edition  of  the  Official  Newspaper  is 
Compliance  with  Requirement  of  the  Charter  Cover- 
ing Publication  209 
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CIVIL  SERVICE  COMMISSION  Year  1950 

Opinion  No, 

AIRPORT  Employees  Required  to  Remain  on  Call 
during  Lunch  Period,  are  Entitled  to  be 
Paid  therefor  199 

BLANKETING  of  General  Manager  of  California  Street 
Cable  Railroad  Company  into  City  Civil  Service 
Pursuant  to  §125  of  the  Charter  151 

CASH  Payment  in  Lieu  of  Vacation  Earned  but  not 

Granted,  Statute  of  Limitations  no  Bar  131 

CHARTER  §151.3;  Rights  of  Certain  Municipal  Employees 

to  Overtime  Pay  during  Eight-Hour  Shift  I64 

CIVIL  (Non)  Service  Employee,  Director  Achenbach 

Foundation  for  Graphic  Arts,  Appointment  of  as  a      202 

CIVIL  Service  Employee  Filing  Candidacy  for  Election 
on  County  Central  Committee  of  Independent  Pro- 
gressive Party;   Jack  Kaufman  174 

CREDIT  for  Meritorious  Award  in  Police  Examinations; 

Cutting  off  Date  in  Civil  Service  Examinations       16? 

EFFECT  of  Adams  v.  City  and  County  of  San  Francisco 
upon  Vacation  Privileges  of  Certain  Municipal 
Employees  vrtiose  Salary  is  Fixed  under  Charter 
§151.3  166 

EFFECT  of  the  Judgments  in  the  Kenny  and  McCarthy 

Cases  upon  the  Status  of  Employees  in  the  Clas- 
sifications Concerned  100 

ELECTRICAL  Railway  Shop  Mechanic:   Rate  of  Pay; 

California  Street  Railroad  Company  141 

SECOND  Opinion  in  Connection  with  Credit  for  Meri- 
torious Award  in  Police  Examinations;   Statute 
of  Limitations;  Laches:  Correction  of  Eligible 
Lists;   Promotions  from  Sergeant  to  Lieutenant       19^ 

WHAT  Increases  in  Wages  or  Salaries  can  be  Considered 
—  in  Determining  Rate  of  Pay  for  Employee  under 
Disability  Transfer  124 
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CONTROLLER  Year  1950 

Opinion  Noo 

APPELLATE  Jurisdiction  of  Board  of  Supervisors  under 
Provisions  of  Street  Improvement  Ordinance  of 
1934;   Contractor's  Right  to  Appeal  where 
Assessment  not  Involved  15^ 

AFiE  Employees  of  the  Redevelopment  Agency  Entitled 

to  Sick  Leave  with  Pay  and  Vacations?  1S6 

CONTROLLER,  Payments  by;   Duration  of  Juvenile  Court 
Orders  for  Payments  by  Controller;  Welfare  and 
Institutions  Code  with  Regard  to  Five  Minor 
Children;   Maintenance  on  Retroactive  Basis; 
Support  and  Maintenance  of  Minor  who  is  not 
Ward  of  Juvenile  Court  197 

DEDUCTION  of  Taxes  from  Money  in  Custodia  Legis; 

Whether  Court  Orders  are  Required  before  Taxes 

are  Deducted  from  Money  in  Sheriff »s  Trust  Fund      1^7 

EFFECT  of  Adams  V,  City  and  County  of  San  Francisco 
upon  Vacation  Privileges  of  Certain  Mionicipal 
Employees  vdiose  Salary  is  Fixed  under  Charter 
§151.3  166 

RIGHT  of  Police  Commission  to  Require  Members  of 
Police  Department  to  work  during  Vacation  and 
on  Days  Off  and  Compensation  therefor  195 

§1S  of  Article  XI  of  Constitution  Limiting  Incur- 
rence of  Indebtedness  or  Liability  in  any  Year 
to  Income  and  Revenues  for  Year;  Application 
to  Judgment  for  Back  Salary;   Strother  Case         193 
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-  D  -  Year  1950 

Opinion  No, 

DAMAGE  to  Side sewer,  Liability  of  Park  Commission 
for,  on  Private  Property  Caused  by  Roots  from 
Trees  on  Park  Presidio  Drive  154 

DAMAGES,  Resolution  of  Board  of  Supervisors  Desig- 
nating President  of  Board  as  its  Official 
Representative  Abroad,  Possibility  of  Civil 
Liability  for  —  on  Part  of  City  and  County  for 
Acts  Performed  Pursuant  to  Resolution  205 

DAMAGES  to  Abutting  Property  —  Change  of  Street 

Grades  117 

DAY,  Authority  to  Work  Employees  in  Excess  of  Eight 

Hours  Per,  in  View  of  §1S17  of  Labor  Code  163 

DAYS  Off  and  Compensation  therefor,  Right  of  Police 
Commission  to  Require  Members  of  Police  Depart- 
ment to  Work  during  Vacation  and  on  195 

DEAD,  B\irial  of  Unclaimed;   Power  of  City  and  County 
of  San  Francisco  to  enter  into  a  Joint  Contract 
with  San  Francisco  College  of  Mortuary  Science 
and  Local  Morticians  for  Burial  of  and  use  of 
for  Eiucational  Purposes  133 

DEAD,  Burial  of  Unclaimed;   San  Francisco  College  of 
Mortuary  Science;   Anatomical  or  Experimental 
Work  on  Indigent  Dead  179 

DEALERS,  Liquor,  Special  Tax  on,  or  Purveyors  for 

Purpose  of  Financing  an  Alcoholic  Rehabilitation 

Program  136 

DECEASED,  Necessity  for  Filing  Claim  for  Care  and 
Treatment  of,  at  San  Francisco  Hospital  under 
§700  and  §707  of  the  Probate  Code  120 

DECISION  by  Board  of  Supervisors  on  Appeal,  Effect 

of;  Whether  Binding  on  Director  of  Public  Works 
and  Controller;   Appeals  from  Assessment,  Diagram 
and  Warrant  for  Pay  in  Connection  with  Improve- 
ments of  Public  Streets  lOS 

DECLARATION  of  Policy,  Legality  of,  in  Relation  to 

Transbay  Bridges  14^ 

DEDICATION  of  Enterprise  Street  as  an  Open  Public 

Street  159 
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-  D  -  Year  1950 

Continued  Opinion  No, 

DEDICATION  of  Public  Street  by  Users;   Greenwich 

Street,  Hyde  to  Leavenworth  Streets  I65 

DEDUCTION  of  Taxes  from  Money  in  Custodia  Legis; 
Whether  Court  Orders  are  Required  before 
Taxes  are  Deducted  from  Money  in  Sheriff ♦s 
Trust  Fiond  1^7 

DEFRAY  Burial  Expenses,  The  Granting  of  Funds  from 

Maintenance  of  Minors  Fxind  to  111 

DESTRUCTION  of  Records,  Bureau  of  Accounts  200 

DEVELOPMENT  of  Off -Street  Parking  Facilities,  Can 

Funds  from  Parking  Meters  be  set  Aside  for  the       130 

DIAGRAM  and  Warrant  for  Pay  in  Connection  with  Im- 
provements of  Public  Streets,  Appeals  from  As- 
sessment; Effect  of  Decision  by  Board  of  Super- 
visors on  Appeal;  Whether  Binding  on  Director 
of  Public  Works  and  Controller  103 

DIAGRAM  and  Warrant  for  Pay  in  Connection  with  Im- 
provements of  Public  Streets,  Appeal  from  As- 
sessment; Powers  of  Board  of  Supervisors  and 
Effect  of  Decision  on  Appeal  119 

DIRECT  Installation,  Police  Commission,  Authority  to, 
of  Traffic  Control  Devices;  Signals;  Powers  of 
Board  of  Supervisors  I3S 

DIflECTOR  Achenbach  Foundation  for  Graphic  Arts,  Ap- 
pointment of  as  a  Non-Civil  Service  Employee         202 

DIRECTOR  of  Property,  Regulation  of  Hours  of  Occu- 
pancy of  Health  Service  System  by  12? 

DISABILITY  Transfer,  What  Increases  in  Wages  or 

Salaries  can  be  Considered  —  in  Determining 

Rate  of  Pay  for  Employee  under  124 

DISCONTINUANCE  as  a  Park,  Columbia  Square  Transfer 

of  Title  thereto  by  Park  Conmission  to  Recreation 
Commission;  Lease  thereof  to  Private  Individual 
or  Company  for  Automobile  Parking  Lot;  No  Re- 
version of  Title  thereto  upon  Abandonment  or         121 
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-  D  -  Year  1950 

Continued  Opinion  No, 

DISPOSITION  of  Proceeds  of  Sale;  Power  and  Authority 
of  Library  Commission  to  Sell  Surplus  Real 
Property  under  its  Jurisdiction  I76 

DISSOLUTION,  The  Sale  and,  of  the  Margaret  S.  Hayward 

Playgrovmd  to  the  Community  Redevelopment  Agency      135 

DISTRIBUTION  and  Sale  of  Lewd  and  Indecent  Magazines 

and  Publications,  Proposed  Ordinance  to  Prevent       201 

DISTRICT  ATTORNEY,  Whether  Deputy  Emmet  Daly,  is  an 
Officer;  Whether  he  Requires  Permission  of  the 
Board  of  Supervisors  to  Leave  the  State  20? 

DISTRICTS  and  Elsewhere,  Legality  of  in  First  and 

Second  Residential  —  Street  Benches  Bearing  Ad- 
vertising 139 

DONALDSON,  D.  G. ;  Powers  of  Park  Commission  re  Leases 
and  Permits  made  by  Public  Utilities  Commission 
for  use  of  Property  now  Transferred  to  Park  Com- 
mission; San  Francisco  Model  Midget  Association; 
Pacific  Rod  and  Gun  Club;   Girls  Scouts;   San 
Francisco  Police  Commission  196 

DRILL  TOWER,  Columbia  Square;   Use  thereof  by  Fire  De- 
partment for  144 

DURATION  of  Juvenile  Court  Orders  for  Payments  by  Con- 
troller; Welfare  and  Institutions  Code  with  Re- 
gard to  Five  Minor  Children;  Maintenance  on 
Retroactive  Basis;   Support  and  Maintenance  of 
Minor  who  is  not  Ward  of  Juvenile  Court;   Payments 
by  Controller  197 

DWELLING,  No  Right  to  Occupy  as  —  City  Planning  Com- 
mission —  First  Residential  District  —  Washington 
and  Laurel  --  Lot  of  Record  --  Transfer  of  Accessory 
Garage  and  Minor  Portion  of  Lot  IS9 
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DEPARTMENT  OF  ELECTRICITY  .  Year  1950 

Opinion  No. 


DEPARTMENT  OF   FINANCE  AND  RECORDS  Year  1950 

Opinion  No, 


-  E  -  Year  1950 

Opinion  No, 

EASEMENTS,  Sewer  Maintenance  in  --  St.  Francis 

Woods  112 

EATING  Place,  Liability  of  Owner  of,  with  Regard  to 
Additional  License  when  Selling  Goods,  Wares 
and  Merchandise,  not  to  be  Cons\imed  on  Premises; 
Inspection  Fees;  Public  Eating  Places;  Restau- 
rants and  Bakeries  122 

EDITION.  Single,  of  the  Official  Newspaper  is  Com- 
plxance  with  Requirement  of  the  Charter  Cover- 
ing Publication;   Publication  of  Notices,  etc.. 
Required  by  the  Charter  in  a  209 

EDUCATIONAL  Purposes,  Power  of  City  and  County  of 
San  Francisco  to  enter  into  a  Joint  Contract 
with  San  Francisco  College  of  Mortuary  Science 
and  Local  Morticians  for  Burial  of  and  use  of 
for ;   Burial  of  Unclaimed  Dead  133 

EFFECT  of  Adams  v.  City  and  County  of  San  Francisco 
upon  Vacation  Privileges  of  Certain  Municipal 
Employees  whose  Salary  is  Fixed  under  Charter 
§151.3  166 

EFFECT  of  Decision  by  Board  of  Supervisors  on  Appeal; 
Whether  Binding  on  Director  of  Public  Works  and 
Controller;  Appeals  from  Assessment,  Diagram, 
and  Warrant  for  Pay  in  Connection  with  Improve- 
ments of  Public  Streets  108 

EFFECT  of  the  Judgments  in  the  Kenny  and  McCarthy 

Cases  upon  the  Status  of  Employees  in  the  Clas- 
sifications Concerned  100 

EIGHT-HOUR  Shift,  Charter  §151«3;  Rights  of  Certain 

Municipal  Employees  to  Overtime  Pay  during  I64 

ELECTION  Day,  Right  of  City  Employees  to  take  Time 
Off  on,  without  Penalty;  Absence  from  Service 
for  Two  Consecutive  Hours  on  Election  Day  171 

ELECTORATE,  Submission  to,  of  Charter  Amendments; 

Referendum  or  Ordinance  I6I 

ELECTRICAL  Railway  Shop  Mechanic;   Rate  of  Pay; 

California  Street  Railroad  Company  141 
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-  E  -  Year  1950 

Continued  Opinion  No« 

EMERGENCY  Reserve  Fund,  Appropriations  from  llS 

EMERGENCY  Reserve  Fxind,  Appropriations  from; 

Emergency  Measures  as  that  Term  is  Defined  in 

§16  of  the  Charter  102 

EMPLOYEE,  Civil  Service,  Filing  Candidacy  for  Elec- 
tion on  County  Central  Committee  of  Independent 
Progressive  Party;   Jack  Kaufman  174 

EMPLOYEE,  Non-Civil  Service,  Director  Achenbach 

Foundation  for  Graphic  Arts,  Appointment  of  as  a      202 

EMPLOYEE  under  Disability  Transfer,  What  Increases  in 
Wages  or  Salaries  can  be  Considered  —  in  Deter- 
mining Rate  of  Pay  for  124 

EMPLOYEES'  Accident  Reports,  Destroying  Old  Accident 

Files  162 

EMPLOYEES,  Airport,  Required  to  Remain  On  Call  during 

Lunch  Period,  are  Entitled  to  be  Paid  therefor       199 

EMPLOYEES,  Are,  of  the  Redevelopment  Agency  Entitled 

to  Sick  Leave  with  Pay  and  Vacations?  1^6 

EMPLOYEES  Laid  Off,  Vacation  Pay  for  Non-Civil  Ser- 
vice; Timerolls  Hospital  Orderlies  and  Porters 
(Female)  175 

EMPLOYEES  of  Parking  Authority  of  the  City  and  County 
of  San  Francisco,  Retirement  System  and  Health 
System  Benefits  not  Available  to  107 

EJyiPLOYEES  of  Political  Subdivision,  Inclusion  of,  who 
are  Members  of  a  Retirement  System  under  the  Pro- 
visions of  Federal  Old-Age  and  Survivors  Insurance 
System  103 

EMPLOYEES,  Whether,  of  Redevelopment  Agency  are  En- 
titled to  Sick  Leave  with  Pay  and  Vacations  under 
Laws  other  than  the  Charter  203 

ENTERPRISE  STREET,  Dedication  of,  as  an  Open  Public 

Street  159 

ERECTING  Additional  Flag  Pole,  Appropriation  for,  on 
Veterans  Building  and  one  on  Opera  House  — 
California  Bear  Flag  114 
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-  E  -  Year  1950 

Continued  Opinion  No, 

EXAMINATION  in  1947  Indicated  a  Salary  Range  "for  a 
6-Day  Week  of  4^  Hours,"  May  40-Hour  Week  be 
Placed  in  Effect  as  to  Fingerprint  Technician 
where  Scope  Circular  Announcing  104 

EXAMINATION  of  Plumbing  Contractors  who  Hold  State 

Licenses  are  Invalid,  City  Ordinance  Provisions 

for;  Plumbing  Contractors  170 

EXAMINATIONS,  Second  Opinion  in  Connection  with 

Credit  for  Meritorious  Award  in  Police;  Statute 

of  Limitations;   Laches:   Correction  of  Eligible 

Lists;  Promotions  from  Sergeant  to  Lieutenant       19^ 

EXCESS  of  Eight  Hours  per  Day,  Authority  to  Work  Em- 
ployees in,  in  View  of  §1S17  of  the  Labor  Code       163 

EXPENSES,  The  Granting  of  Funds  from  Maintenance  of 

Minors  Fund  to  Defray  Burial  111 

EXPERIMENTAL  Work,  Anatomical  or,  on  Indigent  Dead; 

Burial  of  Unclaimed  Dead;   San  Francisco  College 

of  Mortuary  Science  179 

EXPIRATION  of  Certain  Assessment  Liens  Created  under 

the  Street  Improvement  Ordinance  of  1918  165 

EXPIRATION  of  Certain  Assessment  Liens  Created  under 

the  Street  Improvement  Ordinance  of  1934  1^4 
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-  F  -  Year  1950 

Opinion  No, 

FALSE  Alarms;   Reward  System;   Fire  Department  140 

FARMERS'  Market;  Quick  Frozen  Berries  as  Fresh 

Fruit  99 

FEDERAL  Government,  Use  of  City  and  Coimty  of  San 
Francisco  Funds  to  Improve  Street  Area  Owned 
by;  Oak dale  Avenue  between  Griffith  and  Fitch 
Street?  iSl 

FEDERAL  Old- Age  and  Survivors  Insurance  System,  In- 
clusion of  Employees  of  Political  Subdivision 
who  are  Members  of  a  Retirement  System  under 
the  Provisions  of  103 

FEE  Simple  Title,  Obligation  of  City  to  Improve 

Streets  in  which  it  has;   Greenwich  and  Hyde 

Streets  191 

FEES,  Inspection;  Liability  of  Owner  of  Public  Eat- 
ing Place  with  Regard  to  Additional  License  when 
Selling  Goods,  V/ares  and  Merchandise,  not  to  be 
Consumed  on  Premises;  Public  Eating  Places; 
Restaxirants  and  Bakeries  122 

FEES,  Inspection,  Payable  by  Milk  Distributors; 

Petal^Ama  Cooperative  Creamery;  Fees  re  Surplus 

Milk  Inspection;   Refund  of  Fees  Paid  under 

Protest  156 

FILES,  Destroying  Old  Accident,  Employees*  Accident 

Reports  162 

FILING  Claim,  Necessity  for,  for  Care  and  Treatment 
of  Deceased  at  San  Francisco  Hospital  under 
§707  and  §707  of  the  Probate  Code  120 

FINANCING  an  Alcoholic  Rehabilitation  Program, 

Special  Tax  on  Liquor  Dealers  or  Purveyors  for 

Purpose  of  136 

FINGERPRINT  Technician,  May  40-Hour  Week  be  Placed 
in  Effect  as  to,  where  Scope  Circular  Announc- 
ing Examination  in  1947  Indicated  a  Salary  Range 
"for  a  6-Day  Week  of  4^  Hours"  104 

FIRE  DEPARTMENT,  Columbia  Square,  Use  thereof  by,  for 

Drill  Tower  144 
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-  F  -  Year  1950 

Continued  Opinion  No, 

FIRST  and  Second  Residential  Districts  and  Else- 
where, Legality  of  in  —  Street  Benches  Bear- 
ing Advertising  139 

FIRST  Residential  District  —  City  Planning  Commis- 
sion —  Washington  and  Laurel  —  Lot  of  Record 
--  Transfer  of  Accessory  Garage  and  Minor  Por- 
tion of  Lot  —  No  Right  to  Occupy  as  Dwelling        1^9 

FLAG,  California  Bear  --  Appropriation  for  Erecting 
Additional  Flag  Pole  on  Veterans  Building  and 
one  on  Opera  House  114 

FORM,  Legality  and,  of  Proposed  Agreement  for  In- 
stallation Coca  Cola  Vending  Machines  on  Recre- 
ation Facilities  203 

FOUNDATION,  Director  Achenbach,  for  Graphic  Arts, 

Appointment  of  as  a  Non-Civil  Service  Employee       202 

FROZEN  Food,  Authority  of  Director  of  Public  Health 
to  Require  Labeling  on,  to  Indicate  Date 
Materials  were  Originally  Frozen  116 

FUEL  Tax  on  Aviation  Gasoline,  Apportionment  to 

Counties  of  Unrefunded  Motor  Vehicle  Fuel;  Right 

of  City  and  County  of  San  Francisco  to  Share  in 

Apportionment  to  San  Mateo  County  by  Reason  of 

its  Ownership  of  Airport  Located  in  San  Mateo 

County  146 

FUND,  Sheriff's  Trust,  Whether  Court  Orders  are  Re- 
quired before  Taxes  are  Deducted  from  Money  in; 
Deduction  of  Taxes  from  Money  in  Custodia  Legis      IS? 

FUNDS,  Can,  from  Parking  Meters  be  set  aside  for  the 

Development  of  Off -Street  Parking  Facilities?        130 

FUNDS,  The  Granting  of,  from  Maintenance  of  Minors 

Fiind  to  Defray  Burial  Expenses  111 

FUNDS,  Use  of  Recreational  Bond,  for  the  Rehabilita- 
tion of  McLaren  Lodge  145 

FUNDS,  Whether  City,  may  be  Expended  to  Clean  Sand 

and  Provide  a  Lifeguard  at  Beach;   Phelan  Beach      1^2 


FIRE  DEPARTMENT  and  CQMISSION  Year  1950 

Opinion  No. 

COLUMBIA  SQUARE:   Use  thereof  by  Fire  Department 

for  Drill  Tower  14/^ 

FIRE  Department;  False  Alarms;  Reward  System  140 

GRANTING  and  Revocation  of  Fire  Permits;   Power  of 

San  F'rancisco  Fire  Chief  12d 


-  G  -  Year  1950 

Opinion  Noo 

GARAGE;   St,  Mary's  Park;  Auto  Parking  143 

GENERAL  Contractor  Acting  as  a  Subcontractor  on  a 

City  Contract  173 

GENERAL  Manager,  Blanketing  of,  of  California  Street 
Cable  Railroad  Company  into  City  Civil  Service 
Pursuant  to  §125  of  the  Charter  151 

GIRLS  SCOUTS;   S.F,  Police  Commission;  Powers  of 
Park  Commission  re  Leases  and  Permits  made  by 
Public  Utilities  Commission  for  use  of  Property 
now  Transferred  to  Park  Commission;   S,F,  Model 
Midget  Association;   D,  G.  Donaldson;  Pacific 
Rod  and  Gun  Club  I96 

GOLDEN  Gate  Bridge  and  Highway  District,  Validity  of 
Appointment  of  Florence  McAuliffe  as  Attorney 
for  the  204 

GOLDEN  Gate  Park,  Advertisement  Inviting  Proposals 
for  Operation  of  Concession  in;  Highest  Rental 
or  Percentage  IO6 

GRADES,  Change  of  Street  —  Damages  to  Abutting 

Property  117 

GRADES,  (2)  Protests  Against  Modification  of  Street, 
(3)  Protests  Against  Vacation  of  Streets,  Hear- 
ings by  Streets  Committee  of  Board  of  Supervisors; 
re  (1)  Appeals  from  Street  Improvement  Assessments    155 

GRANTING  and  Revocation  of  -c'ire  Permits;   Power  of 

San  Francisco  Fire  Chief  12^ 

GRANTING,  The,  of  Funds  from  Maintenance  of  Minors 

Fund  to  Defray  Burial  Expenses  111 

GRAPHIC  Arts,  Director  Achenbach  Foundation  for,  Ap- 
pointment of  as  a  Non-Civil  Service  Employee         202 

GREEK  Children  Kidnapped  by  Communist  Guerrillas  dur- 
ing Greek  Civil  War,  Power  of  Board  of  Supervisors 
to  Adopt  Resolutions  re  Action  by  United  Nations 
Authorities  to  Assure  Repatriation  of  134 
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-  G  -  Year  1950 

Continued  Opinion  No, 

GREENWICH  and  Hyde  Streets;   Obligation  of  City  to 
Improve  Streets  in  which  it  has  Fee  Simple 
Title  191 

GREENWICH  Street,  Hyde  to  Leavenworth  Streets; 

Dedication  of  Public  Street  by  User  I65 

GRIFFITH  and  Fitch  Streets,  Oakdale  Avenue  between; 
Use  of  City  and  Coionty  of  San  Francisco  Funds 
to  Improve  Street  Area  Owned  by  Federal  Govern- 
ment 181 


-  H  -  Year  1950 

Opinion  No, 

HAYWARD,  Margaret  S.,  PlaygroxHid  to  the  Community 
Redevelopment  Agency,  The  Sale  and  Dissolu- 
tion of  the  135 

HEALTH  Service  Board,  Power  of  Board  of  Supervisors 

to  Inquire  into  the  Operation  and  Conduct  of         206 

HEALTH  System  and  Retirement  System  Benefits  not 

Available  to  Employees  of  Parking  Authority  of 

the  City  and  County  of  San  Francisco  107 

HEARINGS  by  Streets  Committee  of  Board  of  Supervisors; 
re  (1)  Appeals  from  Street  Improvement  Assess- 
ments, (2)  Protests  against  Modification  of  Street 
Grades,  (3)  Protests  against  Vacation  of  Streets      155 

HIGHWAY  District,  Golden  Gate  Bridge  and.  Validity  of 
Appointment  of  Florence  McAuliffe  as  Attorney  for 
the  204 

HOSPITAL  Benefits,  Patients  Entitled  to,  of  $5,00  per 
Day  under  State  Unemployment  Insurance  Act  ~  Pay- 
ment for  Hospitalization  —  San  Francisco  Hospital    149 

HOSPITAL  Orderlies  and  Porters  (Female)  Timerolls; 

Vacation  Pay  for  Non-Civil  Service  Employees  Laid 

Off  175 

HOURS  on  Election  Day,  Absence  from  Service  for  Two 
Consecutive;  Right  of  City  Employees  to  take 
Time  Off  on  Election  Day  without  Penalty  171 

HOURS,  Regiilation  of,  of  Occupancy  of  Health  Service 

System  by  Director  of  Property  127 

HYDE  Streets,  Greenwich  and;   Obligation  of  City  to 

Improve  Streets  in  which  it  has  Fee  Simple  Title      191 

HYDE  to  Leavenworth  Streets,  Greenwich  Street;   Dedi- 
cation of  Public  Street  by  User  l65 
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HEALTH  SERVICE  SYSTEM  Year  1950 

Opinion  No, 

POWER  of  Board  of  Supervisors  to  Inquire  into  the 
Operation  and  Conduct  of  the  Health  Service 
Board  206 

REGULATION  of  Hours  of  Occupancy  of  Health  Service 

System  by  Director  of  Property  127 
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HOUSING  AUTHORITY  Year  1950 

Opinion  No, 

VALIDITY  and  Regularity  of  Adoption  of  Resolution  No, 
9263}  Approving  Application  of  Housing  Authority 
to  Public  Housing  Administration  for  a  Preliminary 
Loan  147 


-  I  -  Year  1950 

Opinion  Noo 

IMPROVEMENT  Assessments,  re  (1)  Appeals  from  Street; 
(2)  Protests  against  Modification  of  Street 
Grades;   (3)  Protests  against  Vacation  of 
Streets;   Hearings  by  Streets  Committee  of 
Board  of  Supervisors  155 

IMPROVEMENT  Ordinance  of  191S,  Expiration  of  Certain 

Assessment  Liens  Created  under  the  Street  1^5 

IMPROVEMENT  Ordinance  of  1934,  Appellate  Jurisdiction 
of  Board  of  Supervisors  under  Provisions  of 
Street;  Contractor's  Right  to  Appeal  v*iere  As- 
sessment not  Involved  I5S 

IMPROVEMENT  Ordinance  of  1934,  Expiration  of  Certain 

Assessment  Liens  Created  under  the  Street  1^4 

IMPROVEMENTS  Of  Public  Streets,  Appeal  from  Assess- 
ment, Diagram  and  Warrant  for  Pay  in  Connection 
with;   Powers  of  Board  of  Supervisors  and  Effect 
of  Decision  on  Appeal  119 

IMPROVEMENTS  of  Piiblic  Streets,  Appeals  from  Assess- 
ment, Diagram  and  V/arrant  for  Pay  in  Connection 
with;  Effect  of  Decision  by  Board  of  Supervisors 
on  Appeal;  Whether  Binding  on  Director  of  Public 
Works  and  Controller  lOS 

INCLUSION  of  Employees  of  Political  Subdivision  who 
are  Members  of  a  Retirement  System  imder  the 
Provisions  of  Federal  Old-Age  and  Survivors 
Insurance  System  103 

INCREASES,  What,  in  Wages  or  Salaries  can  be  Consider- 
ed —  In  Determining  Rate  of  Pay  for  Employee 
under  Disability  Transfer  124 

INDEBTEDNESS,  Incurrence  of,  or  Liability  in  any  Year 
to  Income  and  Revenues  for  Year,  §18  of  Article 
XI  of  Constitution  Limiting;   Application  to 
Judgment  for  Back  Salary;   Strother  Case  193 

INDECENT  Magazines  and  Publications,  Proposed  Ordi- 
nance to  Prevent  Distribution  and  Sale  of  Lewd  and    201 

INDEMNITY  --  Contracts  —  Liability  of  Contractor  Re- 
gardless of  Negligence  125 
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-  I  -  Year  1950 

Continued  Opinion  No* 

INDEPENDENT  Progressive  Party,  Civil  Service  Employee 
Filing  Candidacy  for  Election  on  County  Central 
Committee  of;   Jack  Kaufman  174 

INDIGENT  Dead,  Anatomical  or  Experimental  Work  on; 

Burial  of  Unclaimed  Dead;  San  Francisco  College 

of  Mortuary  Science  I79 

INSPECTION  Fees  Payable  by  Milk  Distributors;   Fees 
re  Surplus  Milk  Inspection;   Refund  of  Fees  Paid 
under  Protest;   Petaluma  Cooperative  Creamery        I56 

INSPECTION  Fees;   Public  Eating  Places;   Restaurants 
and  Bakeries,  Liability  of  Owner  of  Public  Eating 
Place  with  Regard  to  Additional  License  when  Sell- 
ing Goods,  Wares  and  Merchandise,  not  to  be  Con- 
sumed on  Premises  122 

INSTALLATION,  Authority  to  Direct,  of  Traffic  Control 
Devices;   Signals;   Powers  of  Board  of  Super- 
visors, Police  Coitmission  13g 

INSTALLATION  Coca  Cola  Vending  Machines  on  Recreation 
Facilities,  Legality  and  Form  of  Proposed  Agree- 
ment for  203 

INSURANCE  ACT,  State  Unemployment,  Patients  Entitled 
to  Hospital  Benefits  of  $8.00  per  Day  under  — 
Payment  for  Hospitalization  —  San  Francisco 
Hospital  149 

INVALID,  City  Ordinance  Provisions  for  Examination  of 
Plumbing  Contractors  who  hold  State  Licenses  are; 
Plumbing  Contractors  I70 

INVITATION  for  Proposals,  Rejection  of  Bid  Tendered 
after  Time  Set  in;  Bids  on  Contract  for  Public 
Work  192 
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-  J  -  Year  1950 

Opinion  No. 

JUDGMENTS,  Effect  of  the,  in  the  Kenny  and  McCarthy- 
Cases  upon  the  Status  of  Employees  in  the 
Classifications  Concerned  100 

JURISDICTION,  Appellate,  of  Board  of  Supervisors 

under  provisions  of  Street  Improvement  Ordinance 

of  1934;  Contractor's  Right  to  Appeal  where 

Assessment  not  Involved  15^ 

JURISDICTION,  Power  and  Authority  of  Library  Commission 
to  Sell  Surplus  Heal  Property  under  its;  Disposi- 
tion of  Proceeds  of  Sale  I76 


JUVENILE  COURT  Year  1950 

Opinion  No« 

THE  GRANTING  OF  FUNDS  from  Maintenance  of  Minors 

Fund  to  Defray  Burial  Expenses  111 

WELFARE  and  INSTITUTIONS  Code  with  Regard  to  Five  Minor 
Children;  Maintenance  on  Retroactive  Basis;  Sup- 
port and  Maintenance  of  Minor  who  is  not  Ward  of 
Juvenile  Court;   Payments  by  Controller;  Duration 
of  Juvenile  Court  Orders  for  Payments  by  Controller     197 


-  K  -  Year  1950 

Opinion  No. 

KAUFMAN,  Jack;  Civil  Service  Employee  Filing  Candi- 
dacy for  Election  on  County  Central  Conunittee 
of  Independent  Progressive  Party  174 

KAZAN,  James,  Waiver  of  Statute  of  Limitations  in 
Connection  with  Workmen's  Compensation  Claim 
of  —  Power  of  Board  of  Supervisors  172 

KENNY  and  McCarthy  Cases,  Effect  of  the  Judgments  in 
the,  upon  the  Status  of  Employees  in  the  Clas- 
sifications Concerned  100 


-  L  -  Year  1950 

Opinion  No, 

LABELING  on  Frozen  Food,  Authority  of  Director  of 
Public  Health  to  Require,  to  Indicate  Date 
Materials  were  Originally  Frozen  116 

LABOR  Code,  Authority  to  Work  Employees  in  Excess 

of  Eight  Hours  per  Day  in  View  of  §1817  of  the       163 

LACK  of  Quorum,  Adjournment  to  Another  Date  for  — 

Art  Comnission  Regular  Meeting  210 

LAUREL,  Washington  and  —  City  Planning  Commission 

—  First  Residential  District  —  Lot  of  Record 

—  Transfer  of  Accessory  Garage  and  Minor  Por- 
tion of  Lot  —  No  Right  to  Occupy  as  Dwelling        I89 

LEASE  thereof  to  Private  Individual  or  Company  for 

Automobile  Parking  Lot;   Columbia  Square  Trans- 
fer of  Title  thereto  by  Park  Commission  to  Recre- 
ation Commission;  No  Reversion  of  Title  thereto 
upon  Abandonment  or  Discontinuance  as  a  Park         121 

LEASED J  Portion  of  Union  Square  may  be,  by  Park  Com- 
mission for  Restaurant  I60 

LEASES,  Powers  of  Park  Commission  re,  and  Permits 

made  by  Public  Utilities  Commission  for  use  of 

Property  now  Transferred  to  Park  Commission; 

S.F,  Model  Midget  Association;   D,  G.  Donaldson; 

Pacific  Rod  and  Gvin  Club;   Girls  Scouts;   S.F. 

Police  Commission  I96 

LEAVE  the  State,  Whether  he  Requires  Permission  of 
the  Board  of  Supervisors  to;  Whether  Deputy 
District  Attorney  Emmet  Daly  is  an  Officer  20? 

LEAVE,  Whether  Employees  of  Redevelopment  Agency  are 
Entitled  to  Sick  —  with  Pay  and  Vacations  under 
Laws  other  than  the  Charter  203 

LEAVE  with  Pay  and  Vacations ,  Are  Employees  of  the 

Redevelopment  Agency  Entitled  to  Sick  186 

LEAVENWORTH,  Hyde  to.  Streets,  Greenwich  Street,  Dedi- 
cation of  Public  Street  by  User  I65 

LEWD  and  Indecent  Magazines  and  Publications,  Proposed 

Ordinance  to  Prevent  Distribution  and  Sale  of        301 
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-  L  -  Year  1950 

Continued  Opinion  No, 

LEGALITY  and  Form  of  Proposed  Agreement  for  Install- 
ation Coca  Cola  Vending  Machines  on  Recreation 
Facilities  203 

LEGALITY  of  Adoption  of  Resolution  Urging  Mayor, 
Chief  Administrative  Officer  and  Director  of 
Public  Health  to  Reconsider  Proposed  Budget 
Item  and  to  make  and  Approve  a  Supplemental 
Budget  Request  therefor  l6S 

LEGALITY  of  Declaration  of  Policy  in  Relation  to 

Transbay  Bridges  143 

LEGALITY  of,  Street  Benches  Bearing  Advertising,  in 

First  and  Second  Residential  Districts  and  Else- 
where 139 

LEGISLATIVE  and  Administrative  Procedures  in  State 

Affairs;   New  Traffic  Code;   Stop  Signs  150 

LENGTH  of  Time  Property  in  Possession  of  Police  De- 
partment must  be  Retained  before  Sale  or  Dispo- 
sition 157 

LETTING  of  Concessions,  Privileges  and  Leases,  Pro- 
posed Charter  Amendment  addint  §93«1  Relating  to      152 

LIABILITY  of  Contractor  Regardless  of  Negligence; 

Contracts  —  Indemnity  125 

LIABILITY  of  Owner  of  Public  Eating  Place  with  Regard 
to  Additional  License  when  Selling  Goods,  Wares 
and  Merchandise,  not  to  be  Consumed  on  Premises; 
Inspection  Fees;   Public  Eating  Places;  Restau- 
rants and  Bakeries  122 

LIABILITY  of  Park  Commission  for  Damage  to  Sidesewer 
on  Private  Property  Caused  by  Roots  from  Trees 
on  Park  Presidio  Drive  154 

LIABILITY,  Possibility  of  Civil,  for  Damages  on  Part 
of  City  and  County  for  Acts  Performed  Piorsuant 
to  Resolution;  Resolution  of  Board  of  Super- 
visors Desigiating  President  of  Board  as  its  Of- 
ficial Representative  Abroad  205 
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-  L  -  Year  1950 

Continued  Opinion  No, 

LICENSE  Agreement,  Responsibility  of  Southern 

Pacific  Con5)any  to  Receive  Sewage  which  Drains 
into  a  Sewer  Constructed  by  Crocker  Estate  Com- 
pany tinder  Authority  of  a  109 

LIENS,  Expiration  of  Certain  Assessment,  Created  un- 
der the  Street  Improvement  Ordinance  of  I9IS         IS5 

LIENS,  Expiration  of  Certain  Assessment,  Created  un- 
der the  Street  Improvement  Ordinance  of  1934         1^4 

LIMITATION  on  What  May  be  Transacted  at  Special  Meet- 
ing;  Art  Commission  Special  Meeting;  Adjourn- 
ment to  Another  Date  for  Lack  of  Quorum  I90 

LIMITATIONS,  Statute  of,  no  Bar,  Cash  Payment  in  Lieu 

of  Vacation  Earned  but  not  Granted  I3I 

LIMITATIONS J  Statute  of;   Second  Opinion  in  Connec- 
tion with  Credit  for  Meritorious  Award  in  Police 
Examinations;   Laches:   Correction  of  Eligible 
Lists;   Promotions  from  Sergeant  to  Lieutenant       I9S 

LIMITATIONS,  Waiver  of  Statute  of,  in  Connection 

with  Workmen's  Compensation  Claim  of  James  Kazan 

—  Power  of  Board  of  Supervisors  172 

LIMITING  Incurrence  of  Indebtedness  or  Liability  in 

any  Year  to  Income  and  Revenues  for  Year,  §13  of 
Article  XI  of  Constitution;   Application  to  Judg- 
ment for  Back  Salary;  Strother  Case  193 

LIQUOR  DEALERS  J  Special  Tax  on,  or  Purveyors  for  Pur- 
pose of  Financing  an  Alcoholic  Rehabilitation 
Program  I36 

LODGE,  McLaren,  Use  of  Recreational  Bond  Funds  for  the 

Rehabilitation  of  I45 

LOT  Size,  Determining  Minimxim,  with  Reference  to  Neigh- 
borhood Pattern,  Authority  of  Planning  Commission 
in  re:  1^3 

LUNCH  Period,  Airport  Employees  Required  to  Remain  on 

Call  during,  are  Entitled  to  be  Paid  therefor        199 
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LIBRARY  COMMISSION  Year  1950 

Opinion  No, 

DIRECTOR  Achenbach  Foxmdation  for  Graphic  Arts. 

Appointment  of  as  a  Non-Civil  Service  Employee      202 

POWER  and  Authority  of  Library  Commission  to  Sell 
Surplus  Real  Property  under  its  Jurisdiction; 
Disposition  of  Proceeds  of  Sale  I76 


-  M  -  Year  1950 

Opinion  No. 

MAGAZINES  and  Publications ,  Proposed  Ordinance  to 
Prevent  Distribution  and  Sale  of  Lewd  and 
Indecent  201 

MAINTENANCE  of  Minors  Fund,  The  Granting  of  Funds 

from,  to  Defray  Bvirial  Expenses  111 

MAINTENANCE,  Sewer,  in  Easements  —  St.  Francis 

Woods  112 

MARGARET  S.  HAYWARD  Playground  to  the  Community  Re- 
development Agency,  The  Sale  and  Dissolution 
of  the  135 

MARQUEES,  Submission  of  Application  for,  to  Art  Com- 
mission —  Telephone  Poll  of  Members  on  Votes        113 

MY  40-Hour  Week  be  Placed  in  Effect  as  to  Finger- 
print Technician  vrtiere  Scope  Circular  Announc- 
ing Examination  in  1947  Indicated  a  Salary 
Range  "for  a  6-Day  Week  of  4^  Hours"  104 

McAULIFFE,  Florence,  Validity  of  Appoint  of,  as 

Attorney  for  the  Golden  Gate  Bridge  and  Highway 

District  204 

McCarthy  and  Kenny  Cases,  Effect  of  the  Judgments  in 
the,  upon  the  Status  of  Employees  in  the  Clas- 
sifications Concerned  100 

McLaren  Lodge,  Use  of  Recreational  Bond  Funds  for  the 

Rehabilitation  of  145 

MECHANIC,  Electric  Railway  Shop;   Rate  of  Pay; 

California  Street  Railroad  Company  141 

MEETING,  Art  Commission  Regular;   Adjournment  to 

Another  Date  for  Lack  of  Quorxim  210 

MEETING,  Special,  Art  Commission;   Adjournment  to 

Another  Date  for  Lack  of  Quorum;  Limitation  on 
what  may  be  Transacted  at  Special  Meeting  190 

MERITORIOUS  Award,  Credit  for,  in  Police  Examinations; 

Cutting  Off  Date  in  Civil  Service  Examinations       16? 

MERITORIOUS,  Second  Opinion  in  Connection  with  Credit 
for.  Award  in  Police  Examinations;   Statute  of 
Limitations;   Laches:   Correction  of  Eligible 
Lists;  Promotions  from  Sergeant  to  Lieutenant       19^ 
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-  M  -  Year  1950 

Continued  Opinion  Noo 

METERS,  Advertising  Matter  on  Parking  I69 

METERS,  Can  Fionds  from  Parking,  be  set  aside  for  the 

Development  of  Off-Street  Parking  Facilities?        130 

METHOD  of  Payment,  Bid  Proposal  not  Modified  vdiere, 

is  Changed  177 

MILK  Distributors,  Inspection  Fees  Payable  byj  Petaluma 
Cooperative  Creamery;  Fees  re  Surplus  Milk  In- 
spection; Refund  of  Fees  Paid  under  Protest         I56 

MINOR  Children,  Welfare  and  Institutions  Code  with  Re- 
gard to  Five;  Maintenance  on  Retroactive  Basis; 
Support  and  Maintenance  of  Minor  vrfio  is  not  V/ard 
of  Juvenile  Court;  Payments  by  Controller;  Dura- 
tion of  Juvenile  Court  Orders  for  Payments  by 
Controller  197 

MODEL  Midget  Association,  San  Francisco;  D.G.Donaldson; 
Pacific  Rod  and  Gun  Club;  Girls  Scouts;  S.FoPolice 
Commission;  Pov/ers  of  Park  Commission  re  Leases 
and  Permits  made  by  Public  Utilities  Commission 
for  use  of  Property  now  Transferred  to  Park  Coram.     I96 

MODIFICATION  of  Street  Grades,  (2)  Protests  against; 
Hearings  by  Streets  Committee  of  Board  of  Super- 
visors; re  (1)  Appeals  from  Street  Improvement  As- 
sessments, (3)  Protests  against  Vacation  of  Streets   155 

MONEY  in  Custodia  Legis,  Deduction  of  Taxes  from; 

Whether  Court  Orders  are  Required  before  Taxes  are 
Deducted  from  Money  in  Sheriff's  Trust  Fvind  I87 

MORTUARY  SCIENCE  and  Local  Morticians  for  Burial  of  and 

use  of  for  Educational  Purposes,  Burial  of  Unclaimed 
Dead;   Power  of  City  and  County  of  San  Francisco  to 
enter  into  a  Joint  Contract  with  San  Francisco 
College  of  133 

MORTUARY  SCIENCE,  San  Francisco  College  of;   Burial  of 
Unclaimed  Dead;   Anatomical  or  Experimental  Work 
on  Indigent  Dead  179 

MOTOR  Vehicle  Fuel  Tax  on  Aviation  Gasoline,  Apportion- 
ment to  Counties  of  Unrefunded;   Right  of  City  and 
Coxinty  of  San  Francisco  to  Share  in  Apportionment 
to  San  Mateo  County  by  Reason  of  its  Ownership  of 
Airport  Located  in  San  Mateo  County  I46 
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-  M  -  Year  1950 

Continued  Opinion  No. 

MUNICIPAL  Employees,   Effect  of  Adams  v.   City  and 
County  of  San  Francisco  upon  Vacation  Priv- 
ileges of  Certain,   whose   Salary   is  Fixed  un- 
der Charter  §151.3  166 

MUNICIPAL  Employees,    Rights  of  Certain,   to  Over- 
time Pay    during  Eight-Hour  Shift;      Charter 
§151.3  164 


MAYOR  Year  1950 

Opinion  No, 

APPROPRIATION  for  Erecting  Additional  Flag  Pole  on 
Veterans  Building  and  one  on  Opera  House  — 
California  Bear  Flag  114 

CAN  Funds  from  Parking  Meters  be  set  aside  for  the 

Development  of  Off -Street  Parking  Facilities?        130 

COLUMBIA  Square;   Use  thereof  by  Fire  Department 

for  Drill  Tower  144 

FALSE  Alarms;  Reward  System;  Fire  Department  140 

LEGALITY  of  Adoption  of  Resolution  Urging  Mayor, 

Phief  Administrative  Officer  and  Director  of 
ublic  Health  to  Reconsider  Proposed  Budget 

Item  and  to  make  and  Approve  a  Supplemental 

Budget  Request  therefor  16S 
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MUNICIPAL  RAILWAY  Year  1950 

Opinion  No. 

DESTROYING  Old  Accident  Files,  Employees*  Accident 

Reports  •*•"* 


-  N  -  Year  1950 

Opinion  Noo 

NECESSITY  for  Filing  Claim  for  Care  and  Treatment  of 
Deceased  at  San  Francisco  Hospital  under  §700 
and  §707  of  the  Probate  Code  120 

NEGLIGENCE,  Liability  of  Contractor  ilegardless  of  — 

Contracts  —  Indemnity  125 

NEIGHBORHOOD  Pattern,  Authority  of  Planning  Commis- 
sion in  re:  Determining  Minimum  Lot  Size  with 
Reference  to  1^3 

NEW  Traffic  Code;  Stop  Signs;  Legislative  and  Admin- 
istrative Procedures  in  State  Affairs  I50 

NON-CIVIL  Service  Employee,  Director  Achenbach  Founda- 
tion for  Graphic  Arts,  Appointment  of  as  a  202 

NON-CIVIL  Service  Employees  Laid  Off,  Vacation  Pay 
for;  Timerolls  Hospital  Orderlies  and  Porters 
(Female)  175 

NOTICES,  Publication  of,  etc.,  Required  by  the  Charter 
in  a  Single  Edition  of  the  Official  Newspaper  is 
Compliance  with  Requirement  of  the  Charter  Cover- 
ing Publication  209 

NUMBER  of  Policemen  who  may  be  Hired  105 
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-  0  -  Year  1950 

Opinion  No, 

OAKDALE  Avenue  between  Griffith  and  Fitch  Streets; 
Use  of  City  and  County  of  San  Francisco  Funds 
to  Improve  Street  Area  Owned  by  Federal 
Government  161 

OBLIGATION  of  City  to  Improve  Streets  in  which  it 

has  Fee  Simple  Title;  Greenwich  and  Hyde  Streets      191 

OCCUPANCY  of  Health  Service  System,  Regulation  of 

Hours  of,  by  Director  of  Property  12? 

OCCUPY  as  Dwelling,  No  Right  to;   City  Planning  Com- 
mission —  First  Residential  District  —  Washington 
and  Laurel  —  Lot  of  Record  —  Transfer  of  Acces- 
sory Garage  and  Minor  Portion  of  Lot  1^9 

OFF-STREET  Parking  Facilities,  Can  Funds  from  Parking 

Meters  be  set  aside  for  the  Development  of  130 

OFFICER,  Whether  Deputy  District  Attorney  Emmet  Daly 
is  an;  Whether  he  Requires  Permission  of  the 
Board  of  Supervisors  to  Leave  the  State  20? 

OFFICIAL  Newspaper,  a  Single  Edition  of  the,  is  Com- 
pliance with  Requirement  of  the  Charter  Covering 
Publication;  Publication  of  Notices,  etc..  Re- 
quired by  the  Charter  209 

OFFICIAL  Representative  Abroad,  Resolution  of  Board 

of  Supervisors  Designating  President  of  Board  as 
its  —  Possibility  of  Civil  Liability  for  Damages 
on  Part  of  City  and  Coiinty  for  Acts  Performed  Pur- 
suant to  Resolution  205 

OLD  Accident  Files,  Destroying,  Employees'  Accident 

Reports  162 

ON  CALL,  Airport  Employees  Required  to  Remain  —  dur- 
ing Lionch  Period,  are  Entitled  to  be  Paid  therefor    199 

OPEN  Public  Street,  Dedication  of  Enterprise  Street 

as  an  I59 

OPERA  HOUSE,  Appropriation  for  Erecting  Additional 
Flag  Pole  on  Veterans  Building  and  one  on  — 
California  Bear  Flag  114 
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-  0  -  Year  1950 

Continued  Opinion  No, 

OPERATION  and  Conduct,  Power  of  Board  of  Supervisors 
to  Inquire  into  the  —  of  the  Health  Service 
Board  206 

OPERATION  of  Concession,  Advertisement  Inviting  Pro- 
posals for,  in  Golden  Gate  Park;   Highest  Rental 
or  Percentage  106 

OPINION,  Second,  in  Connection  with  Credit  for 

Meritorious  Award  in  Police  Examinations;   Statute 

of  Limitations;   Laches:   Correction  of  Eligible 

Lists;   Promotions  from  Sergeant  to  Lieutenant        19^ 

ORDERLIES  and  Porters,  Hospital,  Timerolls;  Vacation 

Pay  for  non-civil  service  employees  laid  off         175 

ORDERS,  Duration  of  Juvenile  Court,  for  Payments  by 
Controller;  Welfare  and  Institutions  Code  with 
Regard  to  Five  Minor  Children;  Maintenance  on 
Retroactive  Basis;  Support  and  Maintenance  of 
Minor  who  is  not  Ward  of  Juvenile  Court;  Pay- 
ments by  Controller  197 

ORDINANCE,  City,  Provisions  for  Examination  of  Plumb- 
ing Contractors  who  hold  State  Licenses  are  In- 
valid;  Pliimbing  Contractors  170 

ORDE NANCE  of  191S,  Expiration  of  Certain  Assessment 

Liens  Created  under  the  Street  Improvement  1^5 

ORDINANCE  of  1934,  Appellate  Jurisdiction  of  Board  of 
Supervisors  under  Provisions  of  Street  Improve- 
ment;  Contractor's  Right  to  Appeal  vAiere  Assess- 
ment not  Involved  15^ 

ORDINANCE  of  1934,  Expiration  of  Certain  Assessment 

Liens  Created  under  the  Street  Improvement  1^4 

OPJDINANCE,  Proposed,  to  Prevent  Distribution  and  Sale 

of  Lewd  and  Indecent  Magazines  and  Publications       201 

ORDINANCE,  Referendum  or;   Submission  to  Electorate 

of  Charter  Amendments  l6l 

OUTDOOR  Art  Show  --  Powers  of  Art  Commission;   Visual 

Arts  Appropriation  123 

OVERTIME  Pay  during  Eight-Hour  Shift,  Charter  §151.3; 

Rights  of  Certain  Municipal  Employees  to  I64 
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-  P  -  Year  1950 

Opinion  No, 

PAID  therefor,  Airport  Employees  Required  to  Remain 

On  Call  during  Lunch  Period,  are  Entitled  to  be      199 

PARK  PRESIDIO  DRIVE,  Liability  of  Park  Commission 
for  Damage  to  Sidesewer  on  Private  Property 
Caused  by  Roots  from  Trees  on  154 

PARK,  St.  Mary's;  Garage;   Auto  Parking  143 

PARKING  Area.  Use  of  Columbia  Square  as  a;   Effect  of 

§41,1  of   the  Charter  '  110 

PARKING  Authority,  Bonds  of  Members  of  101 

PARKING  Lot,  Columbia  Square  Transfer  of  Title  thereto 
by  Park  Commission  to  Recreation  Commission; 
Lease  thereof  to  Private  Individual  or  Company 
for  Automobile;  No  Reversion  of  Title  thereto 
upon  Abandonment  or  Discontinuance  as  a  Park         121 

PARKING  Meters,  Advertising  Matter  on  169 

PARKING  Meters,  Can  Funds  from,  be  set  aside  for  the 

Development  of  130 

PATIENTS  Admitted  to  Psychopathic  Division  who  are 

Able  to  Pay,  San  Francisco  Hospital,  Billing  of      137 

PATIENTS  Entitled  to  Hospital  Benefits  of  |8.00  per 
Day  vinder  State  Unemployment  Insurance  Act  — 
Payment  for  Hospitalization  --  San  Francisco 
Hospital  149 

PAY  and  Vacations,  Are  Employees  of  the  Redevelop- 
ment Agency  Entitled  to  Sick  Leave  with  1S6 

PAY  during  Eight-Hour  Shift,  Charter  §151,3;   Rights 

of  Certain  Municipal  Employees  to  Overtime  164 

PAY  for  Employee  under  Disability  Transfer,  What  In- 
creases in  Wages  or  Salaries  can  be  Considered 
—  in  Determining  Rate  of  124 

PAY  in  Connection  with  Improvements  of  Public  Streets, 
Appeals  from  Assessment,  Diagram  and  Warrant  for; 
Effect  of  Decision  by  Board  of  Supervisors  on  Ap- 
peal; Whether  Binding  on  Director  of  Public 
Works  and  Controller  106 


-  P  -  Year  1950 

Continued  Opinion  No* 

PAY,  Vacation,  for  Non-Civil  Service  Employees  Laid 
off;  Timerolls  Hospital  Orderlies  and  Porters 
(Female)  175 

PAY,  Whether  Employees  of  Redevelopment  Agency  are 
Entitled  to  Sick  Leave  with  —  and  Vacations 
under  Laws  other  than  the  Charter  203 

PAYMENTS  by  Controller;   Duration  of  Juvenile  Court 
Orders  for  Payments  by  Controller;   Welfare  and 
Institutions  Code  with  Regard  to  Five  Minor 
Children;   Maintenance  of  Minor  who  is  not  Ward 
of  Juvenile  Court  197 

PAYMENT,  Cash,  in  Lieu  of  Vacation  Earned  but  not 

Granted,  Statute  of  Limitations  no  Bar  131 

PENALTY,  Right  of  City  Employees  to  take  Time  Off  on 
Election  Day  without;  Absence  from  Service  for 
Two  Consecutive  Hours  on  Election  Day  171 

PERMISSION  of  the  Board  of  Supervisors,  Whether  he 

Requires,  to  Leave  the  State;  Whether  Deputy  Dis- 
trict Attorney  Emmet  Daly  is  an  Officer  207 

PETALUMA  Cooperative  Creamery;   Inspection  Fees  Payable 
by  Milk  Distributors;  Fees  re  Surplus  Milk  In- 
spection;  Refund  of  Fees  Paid  under  Protest         156 

PHELAN  Beach;   Whether  City  Funds  may  be  Expended  to 

Clean  Sand  and  Provide  a  Lifeguard  at  Beach  1S2 

PLAYGROUND,  The  Sale  and  Dissolution  of  the  Margaret 

S.  Hayward,  to  the  Community  Redevelopment  Agency     135 

PLUMBING  Contractors;   City  Ordinance  Provisions  for 
Examination  of  Pltambing  Contractors  who  hold 
State  Licenses  are  Invalid  170 

POLE,  Appropriation  for  Erecting  Additional  Flag,  on 
Veterans  Building  and  one  on  Opera  House  — 
California  Bear  Flag  114 

POLES  as  Structures;   Art  Commission  —  Meaning  of 

"Structures"  in  §46  of  the  Charter  17^ 

POLICE  Commission,  Authority  to  Direct  Installation 

of  Traffic  Control  Devices;   Signals;   Powers  of 

Board  of  Supervisors  13 ^ 


-  P  -  Year  1950 

Continued  Opinion  No, 

POLICE  Examinations,  Credit  for  Meritorious  Award 
in;  Cutting  Off  Date  in  Civil  Service  Exam- 
inations 167 

"POLICE  OFFICER,"  Term,  Does  not  Appear  in  the  Re- 
tirement Provisions  of  the  Charter  115 

POLICEMN,  N\iinber  of,  who  may  be  Hired  105 

POLICY,  Legality  of  Declaration  of,  in  Relation  to 

Transbay  Bridges  14^ 

POLITICAL  Subdivision,  Inclusion  of  Employees  of, 

who  are  Members  of  a  Retirement  System  vinder  the 
Provisions  of  Federal  Old- Age  and  Survivors  In- 
surance System  103 

PORTION  of  Union  Square  may  be  Leased  by  Park  Com- 
mission for  Restaurant  I60 

POSITION  of  Director,  Chief  of  Police,  Authority  to 

Appoint  a  Captain  to  the;  Bureau  of  Special  Ser- 
vices;  Salary  to  be  Paid  194 

POIVER  and  Authority  of  Library  Commission  to  sell  Sur- 
plus Real  Property  under  its  Jurisdiction;   Dis- 
position of  Proceeds  of  Sale  I76 

PO\VERS  of  Art  Conmission;  Visual  Arts  Appropriation 

—  Outdoor  Art  Show  123 

POWER  of  Board  of  Supervisors  to  Adopt  Resolutions  re 
Action  by  United  Nations  Authorities  to  Assure 
Repatriation  of  Greek  Children  Kidnapped  by  Com- 
munist Guerrillas  during  Greek  Civil  War,  134 

POWER  of  Board  of  Supervisors  —  Subdivisions  153 

POWER  of  Board  of  Supervisors  to  Inquire  into  the 

Operation  and  Conduct  of  the  Health  Service  System    206 

POWERS  of  Park  Commission  re  Leases  and  Permits  made 

by  Public  Utilities  Commission  for  use  of  Property 
now  Transferred  to  Park  Commission;  S,F, Model  Midget 
Association;   D.  G.  Donaldson;  Pacific  Rod  and  Gun 
Club;  Girls  Scouts;  S,F,  Police  Commission  I96 
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-  P  -  Year  1950 

Continued  Opinion  No, 

POIVER  of  San  Francisco  Fire  Chief,  Granting  and 

Revocation  of  Fire  Permits  12S 

PRESIDENT  of  Board,  Resolution  of  Board  of  Super- 
visors Designating  —  as  its  Official  Representa- 
tive Abroad;   Possibility  of  Civil  Liability  for 
Damages  on  Part  of  City  and  County  for  Acts  Per- 
formed Pursuant  to  Resolution  205 

PRIVILEGES  of  Certain  Municipal  Employees  whose  Salary 
is  Fixed  under  Charter  §151.3,  Effect  of  Adams  v. 
City  and  County  of  San  Francisco  upon  Vacation       166 

PROCEDURES,  Legislative  and  Administrative,  in  State 

Affairs;  New  Traffic  Code;   Stop  Signs  150 

PROMOTIONS  from  Sergeant  to  Lieutenant,  Second  Opinion 
in  Connection  with  Credit  for  Meritorious  Award 
in  Police  Examinations;   Statute  of  Limitations; 
Laches:   Correction  of  Eligible  Lists  19S 

PROPERTY,  Damages  to  Abutting  ~  Change  of  Street 

Grades  117 

PROPERTY,  Director  of,  Regulation  of  Hours  of  Occupancy 

of  Health  Service  System  by  12? 

PROPERTY,  Length  of  Time,  in  Possession  of  Police  De- 
partment must  be  Retained  before  Sale  or  Disposi- 
tion 157 

PROPERTY  Owner,  Responsibility  of,  to  Support  Retaining 

Wall  on  Street  Adjacent  thereto  126 

PROPERTY,  State  Owned,  to  be  Considered  in  Establishing 

Percentage  Necessary  for  Appeal  in  Zoning  Matter      132 

PROPOSAL,  Bid,  not  Modified  where  Method  of  Payment  is 

Changed  177 

PROPOSALS,  Advertisement  Inviting,  for  Operation  of 
Concession  in  Golden  Gate  Park;   Highest  Rental 
or  Percentage  106 

PROPOSED  Agreement,  Legality  and  Form  of,  for  Installa- 
tion Coca  Cola  Vending  Machines  on  Recreation 
Facilities  20S 
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-  P  -  Year  1950 

Continued  Opinion  No, 

PROPOSED  Charter  Amendment  Adding  §93.1  Relating 
to  Letting  of  Concessions,  Privileges  and 
Leases  152 

PROPOSED  Ordinance  to  Prevent  Distribution  and  Sale 

of  Lewd  and  Indecent  Magazines  and  Publications      201 

PROPOSED  Purchase  of  California  Street  Cable  Railroad 

Company  180 

PROTESTS  against  Vacation  of  Streets,  Hearings  by- 
streets Committee  of  Board  of  Supervisors;   re 

(1)  Appeals  from  Street  Improvement  Assessments, 

(2)  Protests  against  Modification  of  Street 

Grades  (3)  155 

PUBLIC  Eating  Place,  Liability  of  Ovmer  of,  with  Re- 
gard to  Additional  License  when  Selling  Goods, 
Wares  and  Merchandise,  not  to  be  Consumed  on 
Premises;  Inspection  Fees;   Public  Eating 
Places;  Restaurants  and  Bakeries  122 

PUBLIC  Housing  Administration  for  a  Preliminary  Loan, 
Validity  and  Regularity  of  Adoption  of  Resolu- 
tion No.  9268,  Approving  Application  of  Housing 
Authority  to  147 

PUBLIC  Street,  Dedication  of,  by  User;   Greenwich 

Street,  Hyde  to  Leavenworth  Streets  I65 

PUBLIC  Street,  Dedication  of  Enterprise  Street  as  an 

Open  159 

PUBLIC  Streets,  Appeal  from  Assessment,  Diagram  and 
V7arrant  for  Pay  in  Connection  with  Improvements 
of;   Powers  of  Board  of  Supervisors  and  Effect 
of  Decision  on  Appeal  119 

PUBLIC  Streets,  Temporary  Closing  of,  by  Board  of 

Supervisors;  Whether  Approval  of  Police  Depart- 
ment Required  142 

PUBLIC  Work,  Bids  on  Contract  for;   Rejection  of  Bid 
Tendered  after  Time  Set  in  Invitation  for  Pro- 
posals 192 

PUBLICATION  of  Notices,  etc.,  Required  by  the  Charter 
in  a  Single  Edition  of  the  Official  Newspaper  is 
Compliance  with  Requirement  of  the  Charter  Cover- 
ing Publication  209 
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PARK  COMMISSION  and   DEPART^fflNT  Year  1950 

Opinion  No. 

ADVERTISEMENT  Inviting  Proposals  for  Operation  of 
Concession  in  Golden  Gate  Park;   Highest 
Rental  or  Percentage  106 

COLUMBIA  Square  Transfer  of  Title  thereto  by  Park 

Commission;  Lease  thereof  to  Private  Individual 
or  Company  for  Automobile  Parking  Lot;   No  Rever- 
sion of  Title  thereto  upon  Abandonment  or  Discon- 
tinuance as  a  Park  121 

LIABILITY  of  Park  Commission  for  Damage  to  Sidesewer 
on  Private  Property  caused  by  Roots  from  Trees 
on  Park  Presidio  Drive  154 

PORTION  of  Union  Sq\iare  may  be  Leased  by  Park  Commis- 
sion for  Restaurant  160 

POWERS  of  Park  Commission  re  Leases  and  Permits  made 

by  Public  Utilities  Commission  for  use  of  Property 
now  Transferred  to  Park  Commission;  S.F.  Model  Midget 
Association;  D.  G.  Donaldson;  Pacific  Rod  and  Gion 
Club;   Girls  Scouts;   S.F.  Police  Commission         196 

USE  of  Recreational  Bond  Funds  for  the  Rehabilitation 

of  McLaren  Lodge  145 

VACATION  Pay  for  Non-Civil  Service  Employees  Laid  Off: 

Timerolls  Hospital  Orderlies  and  Porters  (Female)     175 


PARKING  AUTHORITY  Year  1949 

Opinion  No, 

RETIREMENT  SYSTEM  and  HEALTH  SYSTEM  Benefits  not 
Available  to  Employees  of  Parking  Authority 
of  the  City  and  County  of  San  Francisco  107 

ST.   MARY»S  PARK;      Garage;     Auto  Parking  I43 

SUB-SURFACE  AREAS  OF  Civic  Auditorium  and  City  Hall 

for  Parking  Facilities  of  City-Owned  Automobiles, 

Board  of  Supervisors*   Request  for  Information  Igg 


POLICE  DEPARTMENT  and  COMMISSION        Year  1950 

Opinion  No, 

CHIEF  of  Police,  Authority  to  Appoint  a  Captain  to 
the  Position  of  Director,  Bureau  of  Special 
Services;   Salary  to  be  Paid  194 

LENGTH  of  Time  Property  in  Possession  of  Police  De- 
partment must  be  Retained  before  Sale  or  Dis- 
position 157 

POLICE  Commission;   Powers  of  Park  Commission  re 

Leases  and  Permits  made  by  Public  Utilities  Com- 
mission for  use  of  Property  now  Transferred  to 
Park  Commission;   S.F.  Model  Midget  Association; 
D.  G.  Donaldson;   Pacific  Rod  and  Gun  Club; 
Girls  Scouts  196 

POLICE  Commission:   Salary  of  Secretary  129 

POLICE  Department  Required,  Temporary  Closing  of  Pub- 
lic Streets  by  Board  of  Supervisors;  V/hether 
Approval  of  142 

RIGHT  of  Police  Commission  to  Require  Members  of  Police 
Department  to  Work  during  Vacation  and  on  Days  Off 
and  Compensation  therefor  195 

SECOND  Opinion  in  Connection  with  Credit  for  Meritorious 
Award  in  Police  Examinations;   Statute  of  Limita- 
tions;  Laches:   Correction  of  Eligible  Lists; 
Promotions  from  Sergeant  to  Lieutenant  19^ 


PUBLIC  HEALTH  DEPARTKSNT  Year  1950 

Opinion  No. 

AUTHORITY  of  Director  of  Public  Health  to  Require 
Labeling  on  Frozen  Food  to  Indicate  Date 
Materials  were  Originally  Frozen  ll6 

LEGALITY  of  Adoption  of  Resolution  Urging  Mayor, 
Chief  Administrative  Officer  and  Director  of 
Public  Health  to  Reconsider  Proposed  Budget 
Item  and  to  make  and  Approve  a  Supplemental 
Budget  Request  therefor  16S 

PLUMBING  Contractors;  City  Ordinance  Provisions 
for  Examination  of  Plumbing  Contractors  who 
hold  State  Licenses  are  Invalid  170 

SAN  FRANCISCO  Hospital,  Billing  of  Patients  Admitted 

to  Psychopathic  Division  who  are  Able  to  Pay         137 

SAN  FRANCISCO  Hospital  —  Patients  Entitled  to 

Hospital  Benefits  of  $8,00  per  Day  under  State 
Unemployment  Insurance  Act  —  Payment  for 
Hospitalization  149 


PUBLIC   UTILITIES  COMMISSION  Year  1950 

Opinion  No. 

PROPOSED  PURCHASE  OF  CALIFORNIA  Street  Cable 

Railroad  Company  ]_gO 

POWERS  OF  Park  Commission  re  Leases  and  Permits  made  by- 
Public  Utilities  Commission  for  use  of  Property 
now  Transferred  to  Park  Commission;   S.F,  Model 
Midget  Association*   D.G.Donaldson;   Pacific  Rod 
and  Gun  Club;   Girls  Scouts;   S.F, Police  Commission     I96 


PUBLIC  WELFARE  DEPARTMENT  Year  1950 

Opinion  No. 


PUBLIC  WORKS  DEPARTMENT  Year  1950 

Opinion  No, 

AUTHORITY  to  Work  Employees  in  Excess  of  Eight  Hours 

per  Day  in  View  of  §1S17  of  the  Labor  Code  163 

BIDS  on  Contract  for  Public  Work;  Rejection  of  Bid 
Tendered  after  Time  Set  in  Invitation  for  Pro- 
posals 192 

BUREAU  of  Accounts;   Destmction  of  Records  200 

DEDICATION  of  Enterprise  Street  as  an  Open  Public 

Street  159 

DEDICATION  of  Public  Street  by  User;   Greenwich 

Street,  Hyde  to  Leavenworth  Streets  I65 

EXPIRATION  of  Certain  Assessment  Liens  Created  under 

the  Street  Improvement  Ordinance  of  191^  1^5 

EXPIRATION  of  Certain  Assessment  Liens  Created  under 

the  Street  Improvement  Ordinance  of  1934  1^4 

RESPONSIBILITY  of  Property  Owner  to  Support  Retain- 
ing Wall  on  Street  Adjacent  thereto  126 

RESPONSIBILITY  of  Southern  Pacific  Company  to  Receive 
Sewage  which  Drains  into  a  Sewer  Constructed  by 
Crocker  Estate  Company  under  Authority  of  a 
License  Agreement  109 

SEV/ER  Maintenance  in  Easements  —  St,  Francis  Woods       112 

USE  of  City  and  County  of  San  Francisco  Funds  to  Im- 
prove Street  Area  Owned  by  Federal  Government; 
Oakdale  Avenue  between  Griffith  and  Fitch  Streets     I8I 

VALIDITY  of  Building  Code  Provisions  as  Applied  to 

State  Agency  (State  Teacher's  College),  9^ 


O.J 


PURCHASER  OF  SUPPLIES  Year  1950 

Opinion  No, 

BID  Proposal,  not  Modified  where  Method  of  Payment 

is  Changed  177 

BONDS  of  Members  of  Parking  Authority  101 

LEGALITY  and  Form  of  Proposed  Agreement  for  In- 
stallation Coca  Cola  Vending  Machines  on 
Recreation  Facilities  20S 


-  Q  -  Year  1950 

Opinion  No, 

QUORUM,  Adjournment  to  Another  Date  for  Lack  of; 

Art  Conunission  Regular  Meeting  210 

QUORUM,  Adjournment  to  Another  Date  for  Lack  of; 

Limitation  on  vrfiat  may  be  Transacted  at  Special 

Meeting;   Art  Commission  Special  Meeting  190 


-  R  -  Year  1950 

Opinion  No, 

RATE  of  Pay;   Electrical  Railway  Shop  Mechanic; 

California  Street  Railroad  Company  141 

RATE  of  Pay  for  Employee  under  Disability  Trans- 
fer —  What  Increases  in  Wages  or  Salaries 
can  be  Considered  —  in  Determining  124 

REAL  Property  under  its  Jurisdiction,  Power  and 

Authority  of  Library  Commission  to  Sell  Sur- 
plus;  Disposition  of  Proceeds  of  Sale  I76 

RECORDS,  Destruction  of,  Bureau  of  Accounts  200 

RECREATION  Commission,  Colvunbia  Square  Transfer  of 
Title  thereto  by  Park  Commission  to;   Lease 
thereof  to  Private  Individual  or  Company  for 
Automobile  Parking  Lot;   No  Reversion  of  Title 
thereto  upon  Abandonment  or  Discontinuance  as 
a  Park  121 

RECREATIONAL  Bond  Funds,  Use  of,  for  the  Rehabilita- 
tion of  McLaren  Lodge  145 

REDEVELOPMENT  Agency,  The  Sale  and  Dissolution  of  the 

Margaret  S.  Hajrward  Playground  to  the  Coramiinity       135 

REFERENDUM  or  Ordinance,  Submission  to  Electorate  of 

Charter  Amendments  I6I 

REFUND  of  Fees  Paid  under  Protest;   Petaluma  Coopera- 
tive Creamery;   Inspection  Fees  Payable  by  Milk 
Distributors;  Fees  re  Surplus  Milk  Inspection        I56 

REGARDLESS  of  Negligence,  Liability  of  Contractor  -- 

Contracts  —  Indemnity  125 

REGULATION  of  Hours  of  Occupancy  of  Health  Service 

System  by  Director  of  Property  127 

REHABILITATION  Program,  Special  Tax  on  Liquor  Dealers 

or  Purveyors  for  Purpose  of  Financing  an  Alcoholic    I36 

REJECTION  of  Bid  Tendered  after  Time  Set  in  Invita- 
tion for  Proposals;  Bids  on  Contract  for  Public 
Work  192 


-  R  -  Year  1950 

Continued  Opinion  No, 

RENTAL  or  Percentage,  Highest;   Advertisement  Invit- 
ing Proposals  for  Operation  of  Concession  in 
Golden  Gate  Park  106 

REPORTS,  Employees'  Accident,  Destroying  Old  Acci- 
dent Files  162 

REQUIRE  Labeling,  Authority  of  Director  of  Public 
Health  to  Require  Labeling  on  Frozen  Food  to 
Indicate  Date  Materials  were  Originally  Frozen       II6 

REQUIRED  to  Remain  On  Call,  Airport  Employees,  dur- 
ing Lunch  Period,  are  Entitled  to  be  Paid  therefor    199 

RESERVE  Fund,  Appropriations  from  Emergency  lid 

RESERVE  Fund,  Appropriations  frxjm  Emergency:  Emergency 

Measures  as  that  Term  is  Defined  in  §1d  of  Charter    102 

RESIDENTIAL  Districts  and  Elsewhere,  Legality  of  in 

First  and  Second  —  Street  Benches  Bearing  Adver- 
tising 139 

RESOLUTION,  Legality  of  Adoption  of.  Urging  Mayor, 

Chief  Administrative  Officer  and  Director  of  Pub- 
lic Health  to  Reconsider  Proposed  Budget  Item  and 
to  make  and  Approve  a  Supplemental  Budget  Request 
tfterefor  166 

RESOLUTION  No.  9268,  Validity  and  Regularity  of  Adop- 
tion of.  Approving  Application  of  Housing  Authority 
to  Public  Housing  Administration  for  a  Preliminary 
Loan  147 

RESOLUTION  of  Board  of  Supervisors  Designating  Presi- 
dent of  Board  as  its  Official  Representative 
Abroad;   Possibility  of  Civil  Liability  for  Dam- 
ages on  Part  of  City  and  County  for  Acts  Performed 
Pursuant  to  Resolution  205 

RESOLUTIONS,  Power  of  Board  of  Supervisors  to  Adopt, 

re  Action  by  United  Nations  Authorities  to  Assure 
Repatriation  of  Greek  Children  Kidnapped  by  Com- 
munist Gxierrillas  during  Greek  Civil  War  134 

RESPONSIBILITY  of  Property  Owner  to  Support  Retaining 

Wall  on  Street  Adjacent  thereto  126 


-  R  -  Year  1950 

Continued  Opinion  No, 

RESPONSIBILITY  of  Southern  Pacific  Company  to  Receive 
Sewage  which  Drains  into  a  Sewer  Constructed  by- 
Crocker  Estate  Company  under  Authority  of  a 
License  Agreement  109 

RESTAURANTS  and  Bakeries;   Liability  of  Owner  of  Pub- 
lic Eating  Place  with  Regard  to  Additional  License 
when  Selling  Goods,  Wares  and  Merchandise,  not  to 
be  Consumed  on  Premises;   Inspection  Fees;   Public 
Eating  Places  122 

RESTAURANT,  Portion  of  Union  Square  may  be  Leased  by 

Park  Commission  for  l60 

RETIREMENT  Provisions  of  the  Charter,  Term  "Police 

Officer"  does  not  Appear  in  the  115 

RETIREMENT  System  and  Health  System  Benefits  not 

Available  to  Employees  of  Parking  Authority  of 

the  City  and  County  of  San  Francisco  10? 

RETIREMENT  System,  Inclusion  of  Employees  of  Political 
Subdivision  who  are  Members  of  a,  under  the  Provi- 
sions of  Federal  Old-Age  and  Survivors  Insiirance 
System  103 

REVENUES  for  Year,  §1^  of  Article  XI  of  Constitution 
Limiting  Incurrence  of  Indebtedness  or  Liability 
in  any  Year  to  Income  and;   Application  to  Judg- 
ment for  Back  Salary;   Strother  Case  193 

REVOCATION,  Granting  and,  of  Fire  Permits;   Power  of 

San  Francisco  Fire  Chief  123 

REWARD  System;   False  Alarms;   Fire  Department  140 

RIGHT  to  Appeal  where  Assessment  not  Involved,  Con- 
tractor's;  Appellate  Jurisdiction  of  Board  of 
Supervisors  under  Provisions  of  Street  Improve- 
ment Ordinance  of  1934  15^ 

RIGHT  of  City  and  County  of  San  Francisco  to  Share  in 
Apportionment  to  San  Mateo  County  by  Reason  of 
its  Ownership  of  Airport  Located  in  San  Mateo 
Covinty;   Apportionment  to  Counties  of  Unrefunded 
Motor  Vehicle  Fuel  Tax  on  Aviation  Gasoline  146 


-  R  -  Year  1950 

Continued  Opinion  No* 

RIGHT  of  City  Employees  to  take  Time  Off  on  Election 
Day  without  Penalty;   Absence  from  Service  for 
Two  Consecutive  Hours  on  Election  Day  171 

RIGHT  of  Police  Commission  to  Require  Members  of 

Police  Department  to  V/ork  during  Vacation  and 

on  Days  Off  and  Compensation  therefor  195 

RIGHTS  of  Certain  Municipal  Employees  to  Overtime  Pay 

during  Eight-Hoior  Shift;   Charter  Section  151,3       I64 

ROOTS  from  Trees  on  Park  Presidio  Drive,  Liability  of 
Park  Commission  for  Damage  to  Sidesewer  on  Private 
Property  Caused  by  154 


REAL  ESTATE  DEPARTMENT  Year  1950 

Opinion  No, 

CHANGES  OF  STREET  GRADES  -  Damages  to  Abutting 

Property  117 


RECREATION  COMMISSION  and  DEPARTI«IENT 


CONTRACTS  —  Indemnity  —  Liability  of  Contractor 
Regardless  of  Negligence 

GENERAL  Contractor  Acting  as  a  Subcontractor  on  a 
City  Contract 

LEGALITY  and  Form  of  Proposed  Agreement  for  Installa- 
tion Coca  Cola  Vending  Machines  on  Recreation 
Facilities  20g 


Year 

1950 

Opinion  No. 

125 

173 

REDEVELOPMENT  AGENCY  Year  1950 

Opinion  No. 

ARE  Employees  of  the  Redevelopment  Agency  Entitled 

to  Sick  Leave  with  Pay  and  Vacations?  1S6 

THE  Sale  and  Dissolution  of  the  Margaret  S.  Ha5rward 
Playground  to  the  Community  Redevelopment 
Agency  135 

WHETHER  Employees  of  Redevelopment  Agency  are 

Entitled  to  Sick  Leave  with  Pay  and  Vacations 

under  Laws  other  than  the  Charter  203 


REGISTRAR  OF  VOTERS  Year  1950 

Opinion  No. 


RETIREMENT  BOARD  and  RETIREMENT  SYSTEM     Year  1950 

Opinion  No, 


-  S  -  Year  1950 

Opinion  NOo 

ST.  MARY'S  Park;   Garage;   Auto  Parking  143 

SALARIES,  What  Increases  in  Wages  or,  can  be  Con- 
sidered —  in  Determining  Rate  of  Pay  for 
Employee  under  Disability  Transfer  124 

SALARY,  Effect  of  Adams  v.  City  and  County  of  San 
Francisco  upon  Vacation  Privileges  of  Certain 
Municipal  Employees  whose,   is  Fixed  under 
Charter  §151.3  166 

SALARY  of  Secretary;   Police  Commission  129 

SALE  of  Lewd  and  Indecent  Magazines  and  Publications, 

Proposed  Ordinance  to  Prevent  Distribution  and        201 

SALE  or  Disposition,  Length  of  Time  Property  in 

Possession  of  Police  Department  must  be  Retain- 
ed before  157 

SALE,  The,  and  Dissolution  of  the  Margaret  S.  Hayward 

Playground  to  the  Community  Redevelopment  Agency      135 

SAN  FRANCISCO,  City  and  County,  Possibility  of  Civil 
Liability  for  Damages  on  Part  of,  for  Acts  Per- 
formed Pursuant  to  Resolution;   Resolution  of 
Board  of  Supervisors  Designating  President  of 
Board  as  its  Official  Representative  Abroad  205 

SAN  FRANCISCO  College  of  Mortuary  Science  and  Local 
Morticians  for  Burial  of  and  use  of  for  Educa- 
tional Purposes,  Burial  of  Unclaimed  Dead; 
Power  of  City  and  County  of  San  Francisco  to 
Enter  into  a  Joint  Contract  with  133 

SAN  FRANCISCO  College  of  Mortuary  Science;   Burial 
of  Unclaimed  Dead;   Anatomical  or  Experimental 
Work  on  Indigent  Dead  179 

SAN  FRANCISCO  Hospital,  Billing  of  Patients  Admitted 

to  Psychopathic  Division  who  are  Able  to  Pay         137 

SAN  FRANCISCO  Hospital,  Necessity  for  Filing  Claim 
for  Care  and  Treatment  of  Deceased  at,  vinder 
§700  and  §707  of  the  Probate  Code  120 


-  S  -  Year  1950 

Continued  Opinion  No, 

SAN  FiiANCISCO  Hospital  --  Patients  Entitled  to 

Hospital  Benefits  of  $3,00  per  Day  under  State 
Unemployment  Insurance  Act  --  Payment  for 
Hospitalization  149 

SAN  FRANCISCO  Model  Midget  Association;   D.  G, 

Donaldson;   Pacific  Rod  and  G\an  Club;   Girls 

Scouts;   S.F.  Police  Commission;   Powers  of 

Park  Commission  re  Leases  and  Permits  made  by 

Public  Utilities  Commission  for  use  of  Property 

now  Transferred  to  Park  Commission  196 

SAN  FRANCISCO,  Use  of  City  and  County  of,  Fmds  to 

Improve  Street  Area  Owned  by  Federal  Government; 

Oakdale  Avenue  between  Griffith  and  Fitch  Streets     1^1 

SAN  MATEO  County,  Right  of  City  and  County  of  San 

Francisco  to  Share  in  Apportionment  to,  by  Reason 

of  its  Ownership  of  Airport  Located  in  San  Mateo 

County;   Apportionment  to  Counties  of  Unrefunded 

Motor  Vehicle  Fuel  Tax  on  Aviation  Gasoline  146 

SCOPE  Circular  Announcing  Examination,  May  40-Hoiir 

Week  be  Placed  in  Effect  as  to  Fingerprint  Techni- 
cian where,  in  1947  Indicated  a  Salary  Range  "for 
a  6-Day  Week  of  4^  Hours"  104 

§18  of  Article  XI  of  Constitution  Limiting  Incurrence 

of  Indebtedness  or  Liability  in  any  Year  to  Income 

and  Revenues  for  Year;   Application  to  Judgment 

for  Back  Salary;   Strother  Case  193 

§93el.  Proposed  Charter  Amendment  Adding,  Relating  to 

Letting  of  Concessions,  Privileges  and  Leases        152 

§125  of  the  Charter,  Blanketing  of  General  Manager  of 
California  Street  Cable  Railroad  Company  into 
City  Civil  Service  P\irsuant  to  151 

§151  ..3,  Charter;  Rights  of  Certain  Municipal  Employees 

to  Overtime  Pay  during  Eight-Hour  Shift  l64 

SELL  Siurplus  Real  Property,  Power  and  Authority  of 
Library  Commission  to,  under  its  Jiirisdiction; 
Disposition  of  Proceeds  of  Sale  176 


-  S  -  Year  1950 

Continued  Opinion  Noo 

SELLING  Goods,  Wares  and  Merchandise,  Liability  of 
Owner  of  Public  Eating  Place  with  Regard  to 
Additional  License  when,  not  to  be  Consumed  on 
Premises;   Inspection  Fees;   Public  Eating 
Places;   Restaiirants  and  Bakeries  122 

SERVICE,  Absence  from,  for  two  Consecutive  Hoiors  on 
Election  Day;  Right  of  City  Employees  to  take 
Time  Off  on  Election  Day  without  Penalty  171 

SEWER  Maintenance  in  Easements  —  St,  Francis  Woods       112 

SHOP  Mechanic,  Electrical  Railway;   Rate  of  Pay; 

California  Street  Railroad  Company  141 

SICK  Leave,  Are  Employees  of  the  Redevelopment  Agency 

Entitled  to,  with  Pay  and  Vacations  1S6 

SICK  Leave,  Whether  Employees  of  Redevelopment  Agency 
are  Entitled  to  —  with  Pay  and  Vacations  under 
Laws  other  than  the  Charter  203 

SIDESEWER,  Liability  of  Park  Commission  for  Damage 
to,  on  Private  Property  caused  by  Roote  from 
Trees  on  Park  Presidio  Drive  154 

SIGNALS,  Police  Commission,  Authority  to  Direct  In- 
stallation of  Traffic  Control  Devices;  Powers 
of  Board  of  Si^jcrvisors  13d 

SINGLE  Edition  of  the  Official  Newspaper  is  Compliance 
with  Requirement  of  the  Charter  Covering  Publica- 
tion;  Publication  of  Notices,  etc.,  Required  by 
the  Charter  in  a  209 

SOUTHERN  Pacific  Company,  Responsibility  of,  to  Receive 
Sewage  which  Drains  into  a  Sewer  Constructed  by 
Crocker  Estate  Company  under  Authority  of  a  License 
Agreement  109 

SPECIAL  Meeting,  Art  Cortmission;   Adjournment  to 

Another  Date  for  Lack  of  Quorum;   Limitation  on 

what  may  be  Transacted  at  Special  Meeting  190 

SPECIAL  Services.  Bureau  of;   Salary  to  be  Paid;  Chief 
of  Police,  Authority  to  Appoint  a  Captain  to  the 
Position  of  Director  194 


-  S  -  Year  1950 

Continued  Opinion  No, 

SPECIAL  Tax  on  Liquor  Dealers  or  Purveyors  for  Pur- 
pose of  Financing  an  Alcoholic  Rehabilitation 
Program  136 

SQUARE,  Portion  of  Union,  may  be  Leased  by  Park  Com- 
mission for  Restaurant  160 

STATE  Agency  (State  Teacher's  College),  Validity  of 

Building  Code  Provisions  as  Applied  to  9^ 

STATE  Licenses  are  Invalid,  City  Ordinance  Provisions 
for  Examination  of  Plumbing  Contractors  who  hold; 
Plumbing  Contractors  170 

STATE  Ovmed  Property  to  be  Considered  in  Establishing 

Percentage  Necessary  for  Appeal  in  Zoning  Matters     132 

STATE,  Whether  he  Requires  Permission  of  the  Board  of 

Supervisors  to  Leave  the;   Whether  Deputy  District 
Attorney  Emmet  Daly  is  an  Officer  207 

STATUS  of  Employees  in  the  Classifications  Concerned, 
Effect  of  the  Judgments  in  the  Kenny  and  McCarthy 
Cases  upon  the  100 

STATUTE  of  Limitations;   Laches:   Second  Opinion  in 
Connection  with  Credit  for  Meritorious  Award  in 
Police  Examinations;   Correction  of  Eligible 
Lists;   Promotions  from  Sergeant  to  Lieutenant        19^ 

STATUTE  of  Limitations  no  Bar,  Cash  Payment  in  Lieu  of 

Vacation  Earned  but  not  Granted  131 

STATUTE  of  Limitations,  Waiver  of,  in  Connection  with 
Workmen's  Compensation  Claim  of  James  Kazan  — 
Power  of  Board  of  Supervisors  172 

STOP  Signs;   New  Traffic  Code;   Legislative  and  Admin- 
istrative Procedures  in  State  Affairs  150 

STREET  Adjacent  thereto.  Responsibility  of  Property 

Owner  to  Support  Retaining  Wall  on  126 

STREET  Benches  Bearing  Advertising  —  Legality  of  in 
First  and  Second  Residential  Districts  and  Else- 
where 139 


-  S  -  Year  1950 

Continued  Opinion  No, 

STREET  Cable  Railroad  Company,  Proposed  Purchase  of 

California  180 

STREET,  Dedication  of  Enterprise  Street  as  an  Open 

Public  159 


STREET,  Dedication  of  Public,  by  User 
Street,  Hyde  to  Leavenworth  Strei 


User;   Greenwich 

"^  — ets  165 


STREET  Grades,  Change  of  --  Damages  to  Abutting 

Prope  rty  117 

STREET  Improvement  Ordinance  of  1916,  Expiration  of 

Certain  Assessment  Liens  Created  imder  the  I85 

STREET  Improvement  Ordinance  of  1934,  Appellate  J\iris- 
diction  of  Board  of  Supervisors  under  Provisions 
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SUBJECT:  VALIDITY  OF  BUILDING  CODE  PROVISIONS  AS  APPLIED  TO  STATE 
AGENCY  (STATE  TEACHER'S  COLLEGE). 

Dear  Sir: 

This  office  is  in  receipt  of  your  request  for  an  opinion  as 
follows: 

"On  August  5,  1949  I  requested  your  opinion  on  the  follow- 
ing questions  regarding  pa3rment  of  permit  fees  by  the  State  of 
California  under  Sections  301-306  inclusive  of  the  San  Fran- 
cisco Building  Code* 

"(1)  as  to  whether  or  not  this  permit  requested  by  the 
Department  of  Public  Works  of  the  State  of  California  actiiTg 
in  behalf  of  the  State  Teachers  College  (application  for  which 
was  filed  by  the  general  contractor  for  this  work  acting  as  the 
owner's  authorized  agent)  must  be  processed  without  payment  of 
^  legal  fees  by  the  State; 

"(2)  if  we  cannot  collect  a  fee  for  this  work,  are  we 
still  responsible  for  the  enforcement  of  the  remaining  provis- 
ions of  our  code? 

"(3)  How  are  we  to  proceed  to  prevent  the  violations  of 
our  code  shown  on  these  plans  now  that  our  citation  has  been 
dismissed  by  the  District  Attorney's  Office? 

"Since  the  dismissal  of  the  citation  by  the  District  At- 
torney's Office,  neither  the  applicant  nor  his  authorized  agent 
has  contacted  the  Bureau  of  Euilding  Inspection  to  take  out  the 
necessary  permits  although  they  have  been  requested  to  do  so, 

"The  plans  of  the  project  in  question  are  being  held  in 
the  office  of  the  Bureau  of  Building  Inspection,  and  there  are 
several  requirements  of  the  Fire  Department  noted  thereon,  be- 
sides other  violations  of  the  Code  other  than  Sections  301-306 
inclusive* 

"The  State  will  shortly  build  an  addition  to  the  University 
of  Calif oraia  Hospital  on  Parnassus  Avenue  and  we  are  desirous 
of  knowing  how  to  proceed  with  such  State  jobs,  and  as  stated 
^    above,  to  what  extent  the  Code  must  be  complied  with, 

"We  would  like  to  have  an  opinion  on  this  matter  at  your 
earliest  possible  convenience," 

OPINION 
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It  is  the  opinion  of  this  office  that: 

(1)  The  requested  permit  must  be  processed  without  payment  of 
fees  by  the  Stateo  Your  attention  is  called  to  the  Government  Code  of 
the  State  of  California,  Section  6103,  which  states: 

"^6103.  Same:  StatSr  county,  etc.  Exceptions.  Neither 
the  State  nor  any  county,  city,  district,  or  other  political 
subdivision,  nor  any  public  officer  or  body,  acting  in  his  of- 
ficial capacity  on  behalf  of  the  State,  or  any  county,  city, 
district  or  other  political  subdivision,  shall  pay  or  deposit 
any  fee  for  the  filing  of  any  document  or  paper,  for  the  per- 
formance of  any  official  service,  or  for  the  filing  of  any 
stipiilation  or  agreement  which  may  constitute  an  appearance 
in  any  court  by  any  other  party  to  the  stipulation  or  agree- 
ment* This  section  does  not  apply  to  the  State  Compensation 
Insurance  Fvmd,  nor  where  a  public  officer  is  acting  with  re- 
ference to  private  assets  or  obligations  wiiich  have  corae  under 
his  jurisdiction  by  virtue  of  his  office,  or  where  it  is  speci- 
fically provided  otherwise." 

The  language  of  this  code  section,  clear  and  unequivocable,  is 
controlling  in  the  instant  matter.  See  also,  CITY  OF  PASADENA  v.  FOX, 
16  C.A.  (2)  5^4. 

(2)  Although  you  cannot  collect  a  fee  for  this  work,  you  are 
nonetheless  responsible  for  the  enforcement  of  the  remaining  provisions 
of  the  Code. 

The  permit  fees  set  forth  in  Sections  306,  et  seq,,  of  the  Build- 
ing Code,  were  xindoubtedly  intended  to  cover  the  cost  of  inspections; 
however,  the  enforce/ijent  of  the  provisions  of  the  Code  are  not  made 
dependent  upon  the  actual  collection  of  the  fees  (payable  to  the  Treas- 
urer, under  Section  52  of  the  Charter,  bv  the  Department  of  Public  Works 
and  not  used  directly  by  said  Department). 

(3)  a.  You  are  advised  that  although  the  State  of  California 
is  not  obliged  to  pay  a  building  permit  or  other  fee,  it  must  nonethe- 
less comply  with  the  other  provisions  of  the  Building  Code.  The  enact- 
ment of  said  Code  is  a  proper  exercise  of  the  police  power  by  the  City 
and  County  of  San  Francisco;  it  does  not  unduly  burden  the  functioning 
of  the  state  government  and  bears  upon  a  matter  of  great  social  import- 
ance to  the  municipality.  The  great  bulk  of  the  student  body  of  the 
State  Teachers  College  is  composad  of  San  Francisco  residents.  In  the 
•vent  of  fire  or  earthquake  at  the  site  of  the  college,  it  would  be 
primarily,  if  not  exclusively,  the  responsibility  of  the  City  and  County 
of  San  Francisco  to  effect  safety  measures.  Authority  should  be  coexten- 
sive with  responsibility  and  peril.  It  is,  therefore,  the  opinion  of 
this  office  that  the  State  is  bound  by  the  Code's  provisions,  with  the 
exception  of  the  fee  requirements. 


#3 


b»  Your  attention  is  called  to  Article  S,  sections  dOl  and 
S05  of  said  Code,  which  read  as  follows: 

"Sec.  ^01.  gnforcement.  The  Superintendent  is  the 
authorized  representative  of  the  Director  in  the  enforcement 
of  this  code*  Whenever  it  shall  be  necessary  in  the  opinion 
of  the  Superintendent  to  call  upon  the  '^olice  Department  for 
aid  or  assistance  in  carrying  out,  or  enforcing  any  of  the 
provisions  of  this  code  which  it  is  his  duty  to  enforce,  he 
shall  have  the  authority  to  do  so,  and  it  shall  be  the  duty 
of  the  Chief  of  Police,  or  of  any  member  of  the  Police  Depart- 
ment when  called  upon  by  the  Superintendent,  to  act  according 
to  the  instructions  of  and  to  perform  such  duties  as  may  be 
required  by  the  Superintendent  in  order  to  enforce  or  put  into 
effect  the  provisions  of  this  code  that  it  is  his  duty  to  en- 
force." • 

"Sec,  d05.  Penalty  for  violation.  Any  person  vdio  vio- 
lates, disob*>y53,  omits,  neglects  or  refuses  to  comply  with  or 
who  resists  or  opposes  the  execution  of  any  of  the  provisions 
of  this  code  shall  be  ^ilty  of  a  misdemeanor,  and  upon  con- 
viction thereof  shall  be  punished  by  a  fine  not  exceeding  ^500 
or  by  imprisonment  of  not  more  than  six  months  or  by  both  such 
fine  and  imprisonment  and  shall  be  deemed  guilty  of  a  separate 
offense  for  every  day  such  violation,  disobedience,  omission, 
neglect  or  refusal  shall  continue.  Any  person  who  shall  do  any 
work  in  violation  of  any  of  the  provisions  of  this  code  and  any 
person  having  charge  of  such  work  who  shall  permit  it  to  be  done 
shall  be  liable  to  the  penalty  provided." 

Pursuant  thereto,  the  Superintendent  may  call  upon  the  Police 
Department  for  all  necessarj'^  aid  in  stopping  further  work  at  the  State 
Teachers  College,  and  in  causing  the  arrest  of  anyone  who  attempts  to, 
or  who  has  already  violated,  the  provisions  of  the  Code. 

Respectfully  submitted, 

^  DION  R.  H0LI4, 

^•''  City  Attorney. 


To:  H.  C.  Vensano,  Director 

Department  of  Public  Works 

cc:  Chief  Administrative  Officer 
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SUBJECT:   FArtivl^^RS*  i^J^RKET;  QUICK  FROZi^N  BERRIES 
AS  FRESH  FRU IT 

Dear  Sir: 


"it 


•January  4,  1950 


I  have  your  request  for  an  opinion  as  follows: 

V       11^1   Farmers*  Market  Ordinance  authorizes  the  sale 
25llf  ?P  •?  °^  distressed  fresh  fruits,  vegetables, 
dried  fruits,  honey  and  nuts  by  the  growers  or 

?ent^'^f  "'^^"'t^'^A''  ''^^   ^^^^^  °^  California,  ex- 
cept that  merchandise  processed  and  packaged  bv 
processing  plants  shall  be  excluded.'   ^   ^ 

h^t^°^   fflore  growers  have  come  into  the  market  with 

n«^i?  fi^  ^^^  5^'"''^  production  season.  May  we 
S'he'  ma^k^t?"^'"^^"^  '°  ''^^   ^^^  ^^--  ^--i«« 

OPIKIQN 

"The  Chief  Administrative  Officer  is  hereby  author- 
ized to  establish  in  the  City  and  County  of  San 
i-rancisco  a  farmers'  market  and  to  maintain  the 
same  and  to  direct  the  operations  of  said  market 
2LJ  Ki®^^^°f  surplus  or  distressed  fresh  fruits, 
vegetables,  dried  fruits,  honey  and  nuts  by  the   ' 
growers  or  producers  thereof  in  the  State  of  Califor- 
nia, except  that  merchandise  processed  and  packaged 
by  processing  plants  shall  be  excluded." 

were  quick"??ozen  "on^'tL^f^'^./re"^"  ^r'*^^^  ^^^^  consideration 
wit^  "exopn^th  t     K®  ^f^     ^^^   exclusionary  clause  above,  to 

nitir^r^c  ^^f^^f'^Kn   ^f'  International  Dictionary  anong  other  defi- 
nitions of  "fresh"  gives  the  following:   "NewlJ  produced  Lthered 

?n.  ?n^'  ^^""^^  "?^  ^^P^  ^y  ^^'^^  '"^t^°^  of   preser^r?lon!  as  by  Pickl- 
ing in  salt  or  vinegar,  refrigeration,  drying,  sweetening  etc   as 
fresh  vegetables,  flowers,  eggs,  meat,  friit,  etc."    ^'    "  ^^ 

According  to  this  literal  dictionary  definition  auick 
frozen  berries  would  not  be  "fresh"  fruit.   So  also  fJ^Jt  placed 
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in  a  home  refrigerator  to  keep  it  cool  and  retard  bacterial  action 
might  not  be  deemed  "fresh"  according  to  this  literal  definition. 
(Cf.  COMMONVi^ALTH  v.  CLAiiK,  344  Pa.  155|  25  A.  (2)  143,  144  , 
col.  2) 

However,  in  the  interpretation  of  a  statute  courts  are 
not  "alv.'ays  to  be  governed  by  the  exact  phraseology  and  literal 
meaning  of  every  vford  or  phrase  employed."  (23  CAL,  JUtl.  735,  745) 

Thus,  in  CROSS  v.  SCSEEIiGSK,  30  Fed.  427,  frozen  fish 
imported  from  Canada  were  held  to  be  fresh  fish  and  therefore  duty 
free  within  the  meaning  of  a  federal  tariff  statute  providing  that 
"fish,  fresh,  for  immediate  use .,. shall  be  exempt  from  duty,"  and 
the  contrary  determination  of  the  collector  of  internal  revenue  and 
secretary  of  the  treasury  was  reversed.  The  court  said  (pp.  428-9) : 

"The  words  Afresh  fish,*  as  used  in  paragraph 
699,  undoubtedly  mean  fish  which  have  not  been 
salted,  or  subjected  to  any  of  the  known 
processes  for  curing  them,  such  as  pickling, 
smoking,  or  drying;  but  these  words  do  not 
exclude  fish  which  have  been  frozen  either 
naturally  or  artificially,  as  all  persons 
living  in  the  cold  latitudes  know  as  a  mat- 
ter of  common  knowledge  that  meats  and  fish 
are  kept  fresh  by  freezin^^,  and  so  Ion;,  as 
they  are  kept  frozen  they  retain  substantially 
their  natural  juices  and  flavors,  without  the 
aid  of  antiseptic*  or  desiccation,  and  are  in 
condition  for  immediate  use." 

So  in  this  case  it  can  be  argued  that  the  berries  "are 
kept  fresh  by  freezing,  and  so  long  as  they  are  kept  frozen  they 
retain  substantially  their  natural  juices  and  flavors." 

V/hen  the  Farmers*  Market  Ordinance  is  viewed  as  a  whole, 
its  purpose  is  seen  to  be  to  provide  a  place  where  the  growers 
of  certain  designated  surplus  or  distressed  farm  products  may 
market  them  directly  to  consumers.  Thus  the  ordinance  proscribes 
sales  at  the  mai'ket  by  any  one  vrfio  is  not  a  grower,  a  member  of 
a  growei-*s  family,  or  the  employee  of  a  grower,  and  makes  it  a 
misdemeanor  for  any  other  person  to  sell  at  the  market.   (§8  and 
§11)   Products  processed  and  packaged  by  processing  plants  ar» 
specifically  excluded,  (§1) 

Nowhere  in  the  ordinance  is  the  sale  of  quick  frozen 
fruits  specifically  prohibited.  It  is  a  rather  well  known  fact 
that  quick  freezing  of  fruits  does  not  materially  change  their 
chemical  or  physical  composition. 
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Looking:  at  the  ordinance  as  a  whole  and  giving  it  what 
appears  to  me  to  be  a  reasonable  and  common  sense  construction 
(23  CAL,  JUH,  722),  it  is  my  opinion  that  quick  frozen  berries 
may  be  considered  fresh  fruit,  and  that  you  can  permit  the 
growers  thereof  to  sell  them  in  the  market. 

Respectfully  submitted, 
DION  E.  HOLM, 

City  Attorney, 


To:   Chief  Administrative  Officei 


G£B 


1 


\oo 


January  5,   1950 

SUBJECT:      EFFlCT  OF  THE  JUDGMENTS  IN  THE  KENNY  AND 

McCAi^THT   CASiiS  UPON  THE  STATUS  OF  ciMPLOTEES 
IN  THE   CLAS-.IFICATI0N3  CONCERNED 

Gentlemen: 

This  office  is  in  receipt  of  your  request  for  an  opinion 
as  follows: 

"Tou  will  recall  that  in  recent  litigation  involving 
certain  issues  arising  out  of  the  consolidation  of  the 
Mvinicipal  Railway  and  the  Market  Street  Railway,  and 
particularly  in  reepect  to  the  classification  of  posi- 
tions occupied  by  former  Market  Street  Railway  employees, 
the  courts  held  that  the  Civil  Service  Commission  had 
been  in  error  in  classifying  certain  of  these  positions. 
These  cases  were: 

Kenney  vs  Wolff 

McCarthy  vs  Civil  Service  Commission 

"We  attach  hereto  a  list  of  t  he  individuals  involved  in 
this  litigation  showing  the  classification  of  the  respec- 
tive positions  made  by  the  Civil  Service  Commission  and 
the  new  classification  ordered  by  the  courts, 

"Problems  are  now  arising  concerning  the  effect  and 
application  of  these  court  decisions  about  which  we 
desire  your  advice, 

"In  McCarthy  vs  Civil  Service  Commission  the  courts 
granted  status  in  class  S120  Dispatcher  (that  is.  Day 
Dispatcher)  to  thirteen  former  Market  Street  employees 
whose  duties  had  been  classified  by  the  Civil  Service 
Commission  as  those  of  Sill  Inspector.  The  thirteen 
litigants  were  assigned  to  duty  on  night  shifts,  and 
these  duties  involved  the  dispatching  of  cars.  These 
duties  had  been  specifically  included  and  enumerated 
in  our  class  Sill  Inspector,  The  order  of  the  court 
has  been  placed  into  effect^  insofar  as  it  applies  to 
the  litigants,  and  these  thirteen  employees  are  now 
classified  as  Dispatcher  and  are  receiving  the  pay  of 
that  classification.  However  there  are  several  employees 
of  the  Municipal  Railway  who  were  employees  of  the  Muni- 
cipal Railway  prior  to  the  consolidation  who  are  class- 
ified as  Inspectors  and  receiving  the  pay  therefor  v*io 
are  performing  the  identical  duties  performed  by  the 
fonner  Market  Street  Railway  employees  now  classified 
under  court  order  as  Dispatcher.  Unlike  the  former 
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Market  Street  uailway  employees  who  are  ^lanketed 
into  their  positions  under  section  125  of  the 
charter,  these  employees  were  appointed  to  tiheir 
positioAs  through  examination  for  promotion  to  the 
rank  of  Inspector,  and  therefore  hold  status  of 
In^ctor  and  receive  the  pay  of  Inspector  through 
re^Slar  ci?il  service  examination.  Thus  this  group 
of^m?loyees  now  hold  inferior  status  to  the  thir- 
teen former  Market  Street  Railway  employees  and  are 
receivinr  less  money  than  the  former  Market  Street 
Railway  employees  although  they  are  performing  iden- 
tical duties. 

"You  will  also  note  that  the  court  granted  higher 
classifications  to  various  other  former  employees  of 
the  Market  Street  Railway  than  the  classifications 
to  viich  they  were  originally  assigned  by  the  Civil 
Service  Commission  when  the  Market  Street  Railway 
properties  were  acquired  by  the  city.  It  is  our 
understanding  that  the  court  granted  this  higher 
status  on  the  basis  of  its  interpretation  of  the 
provisions  of  section  125  of  the  charter,  ihe 
result  is  that  in  every  case  the  action  of  the 
court  granted  superior  status  and  higher  pay  Jo 
these  litigants  than  the  status  and  pay  of  other 
civil  service  employees  who  are  performing  eltner 
identical  duties  or  similar  or  comparable  duties. 

"These  situations  have  produced  obvious  inequities 
and  the  Commission  must  now  deal  with  this  problem 
of  ineauities  as  well  as  other  collateral  matters. 
YJill  you  kindly  advise  us  therefore  as  follows: 

"1.  Is  the  order  of  the  court  in 
McCarthy  vs  Civil  Service  Commission  and 
Kenney  vs  Wolff,  insofar  as  these  decisions 
dealt  with  status  of  employees,  to  be  con- 
strued as  applying  only  to  the  individuals 
involved,  or  are  the  decisions  to  be  con- 
strued as  dealing  with  the  duties  performed 
by  the  individuals  and  therefore  requiring 
a  reallocation  of  these  specific  duties  from 
the  class  in  which  the  duties  are  now  enumer- 
ated to  the  class  in  which  the  court  granted 
status  to  the  individuals? 

"2,  Does  the  order  of  the  court  apply  only 
to  the  individuals  who  were  parties  to  th6  suit 
and  not  to  all  other  persons  performing  idanticai 
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or  comparable  duties,  even  though  these 
other  persons  likewise  acquired  their  status 
through  the  provisions  of  section  125  of  the 
charter? 

"3,  Does  the  court  order  apply  to  all 
other  persons  performing  identical  or  similar 
duties  if  these  other  persons  acquired  civil 
sei"ice  status  through  regular  civil  service 
examinations  and  wholly  without  regard  to 
the  provisions  of  section  125  of  the  charter? 

"4,  If  your  answer  to  the  two  immediately 
preceding  questions  is  in  the  affirmative,  are 
these  ether  persons  entitled  to  retroactive 
adjustment  s?  \ 

♦•5.  As  future  vacancies  occur  in  the  posi- 
tions occupied  by  the  litigants,  would  the 
Commission  have  the  power  to  reallocate  the 
vacant  position  to  the  class  to  which  it  was 
originally  assigned  by  the  Civil  Service 
Commission  and  thereafter  fill  the  position 
from  proper  civil  service  lists  of  eligibles? 

"The  immediate  pi-oblem  before  the  Commission  is  the  question 
of  the  filling  of  the  position  occupied  by  Stanley  Evans  who 
was  originally  classified  as  Sill  Inspector  and  recl?issified 
by  coiirt  order  to  class  S120  Day  Dispatcher,  Mr.  Evans  is 
away  on  extended  military  duties  and  we  desire  to  know  vdiether 
we  would  have  the  right  to  fill  the  position  during  his  ab- 
sence from  the  list  of  Inspector  or  whether  the  appointment 
should  be  made  from  the  list  of  Dispatcher. 

"Another  problem  is  the  creation  and  classification  of  cer- 
tain positions  to  which  are  attached  the  duties  of  receiving 
and  accounting  for  cash  of  Bus  Operators  and  Conductors.  These 
duties  are  specifically  included  in  our  class  of  B222  General 
Clerk,  but  in  the  Kenney  vs.  Wolff  case  seven  former  Market 
Street  Railway  employees  who  were  performing  these  duties 
were  granted  status  as  Car  Receiver  which  is  an  entirely  new 
class  created  by  court  order.  At  this  time  all  of  the  em- 
ployees performing  these  duties  are  classified  as  General 
Clerk  except  the  seven  former  Market  Street  Railway  employees. 
If  the  order  of  the  court  is  to  be  ini^erpreted  as  dealing 
only  with  the  status  of  the  individuals  and  not  as  changing 
the  structure  of  the  classification  or  as  requiring  a 
reallocation  of  the  duties  of  the  positions,  we  would 
fill  these  new  positions  from  the  existing  list  of  Gen- 
eral Clerk  where  these  duties  are  classified.   If  on  the 
other  hand  we  are  to  construe  the  court  order  as  requiring 
a  change  in  the  structure  of  the  classification,  we  would 
be  required  to  delete  these  duties  from  the  General  Clerk 
class,  and  incorporate  them  in  the  Car  House  Receiver  and 
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fill  the  new  jobs  from  a  list  created  for  that 
class*** 

OPINION 

1,  The  judgments  of  the  court  in  the  cases  of  McCarthy  vs. 
Civil  Service  Commission  and  Kenney  vs.  V/olff  involved  an  interpret- 
ation of  the  certain  provisions  of  Section  125  of  the  Charter  of  the 
City  and  County  of  San  Francisco.  The  effect  of  these  judgments  was 
to  provide  for  a  continuance  in  their  positions  of  certain  personnel 
taken  over  from  the  Market  Street  Railway  by  the  City  and  County  of 
San  Francisco.  The  provision  specifically  states  that  they  "shall 
be  continued  in  their  respective  positions  and  shall  be  deemed  ap- 
pointed to  such  positionsi  under,  and  entitled  to  all  the  benefits 
of  the  Civil  Service  Provisions  of  this  Charter."  Hence,  these 
decisions  deal  solely  with  the  status  of  the  individual  employees 
involved.  These  decisions  of  the  court  do  not,  in  themselves, 
require  any  reallocation  of  specific  duties  from  the  class  in 
which  the  duties  are  now  enumerated  to  the  class  in  which  the 
court  granted  status  for  the  individuals.  Of  course,  if  the  Com- 
mission, in  the  exercise  of  its  good  judgment,  felt  that  a  reallo- 
cation of  duties  generally  was  to  be  desired  and  in  the  best  interest 
of  Civil  Service,  there  is  nothing  to  prevent  the  Commission  from  so 
acting. 

2o  The  judgments  of  the  court  in  the  above  referred  to  cases 
are  limited  solely  to  the  individuals  who  were  parties  to  the  suit* 
This  must  be  so  because  the  court  only  took  into  consideration  the 
specific  duties  that  had  been  performed  by  the  employees  involved  in 
the  litigation  >diile  working  for  the  Market  Street  Railway.  What 
duties  other  employees  might  have  been  performing,  who  likewise  were 
working  for  the  Market  Street  Railway,  were  not  before  the  court,  and 
the  court  was  in  no  position  to  pass  upon  the  rights  or  benefits  of 
these  employees.  The  Kenny  case  was  appealed, 

3*  The  judgment  of  the  court  in  the  above  referred  to  cases 
were  limited  to  and  only  applied  to  employees  who  acquired  rights  to 
Civil  Service  positions  and  benefits,  protected  under  the  provision 
of  Section  125  of  the  Charter  of  the  City  and  County  of  San  Francisco. 

4*  There  is  no  necessity  to  answer  this  question  in  view  of 
the  answers  heretofore  given  in  2  and  3» 

5*  As  vacancies  occur  in  the  positions  occupied  by  the  persons 
involved  in  the  above  referred  to  litigation  their  protective  rights 
in  and  to  such  position  under  Section  125  of  the  Charter  cease  and 
terminate,  and  the  Civil  Service  Commission  would  then  have  the  power, 
in  the  exercise  of  its  sound  discretion,  to  reallocate  the  duties 
assigned  to  such  positions  -  should  they  feel  that  proper  adminis- 
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tration  of  the  Civil  Service  i^ystem  would  require  such 
reallocation.  Under  such  a  situation,  were  such  realloca- 
tion of  duties  made  by  the  Civil  Service  Commission,  there- 
after, the  Commission  could  fill  fVture  vacancies  with 
eligibles  from  proper  Civil  Service  lists,  established  for 
the  reallocated  class. 


Respectfully  submitted, 

V        /DION  H.  HOLM 

City  Attorney. 


To:   Civil  Service  Commission 


BJW 
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January  9,  1950 


SUB  J  '•  CT :   BONDS  OF  MEMBERS  OF  PARKING  AUTHOlilTY 

Dear  Sir: 

This  vrill  acknowledge  receipt  of  your  request  for  an  opinion 
whether  or  not  Mr.  Vining  T.  Fisher,  General  Manager  of  the 
parking  Authority  of  the  City  and  County  of  San  Francisco,  and 
Mr.  Kenneth  R,  MacDonald,  Secretary  of  said  Authority,  are  re- 
quired to  give  official  bonds  to  the  City  and  County  of  San 
Francisco. 

OPINION 

The  Parking  Authority  of  the  City  and  County  of  San  Francisco 
is  a  public  body,  corporate  and  politic,  created  by  State 
legislation  and  activated  by  city  and  county  logislation. 
Stats.  1949,  Chapt.  1503,  (A.S.  2240)  and  Res.  9126  of  Board 
of  Supervisors,  City  and  Coirnty  of  San  Francisco,  October  3, 
1949. 

The  Authority  is  not  an  office  or  department  of  the  City  and 
Coiinty  of  San  Francisco.  No  provision  is  contained  in  its 
enabling  legislation  which  requires  the  Authority  or  its  mem- 
bers to  give  official  bonds  tc;  said  City  and  Coxmty,  The  Act 
itself,  however,  empowers  the  Authority  "to  insure  or  provide 
for  the  insurance  of  any  -  -  operations  of  the  authority 
against  risks  or  hazards."  §  10,  sub.  sect,  (d)  of  said  Act. 

Section  14^0  of  the  State  Government  Code  provides  that  "every 
officer,  agent  or  employee  not  required  by  statute  to  give  an 
official  bond  may  be  required  to  give  an  iridividual  official 
bond  in  an  amount  to  be  fixed  by  the  appointing  power."  The 
general  manager  and  secretary  of  the  Authority  have  been  ap- 
pointed by  the  Authority  and  are  officers  of  the  Authority. 

By  reason  of  the  above  quoted  law,  it  is  my  opinion  that  the 
Authority  may  by  appropriate  resolution,  require  its  general 
manager  and  secretary  to  give  official  bonds  to  the  Authority 
in  amounts  designated  by  it* 


P.  A.  Op.  1-50 


Respectfully  submitted 


TO:  Mr.  M.  H.  Gerry  DION  R.  HOLM 

Ptirchasing  Department  City  Attorney 

CC:  Mayor  Elmer  E.  Robinson 
parking  Authority 
Controller 
Chief  Administrative  Officer 

JEB 
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January  17,  I9$0 


SUBJECT}      AP^KOPHlATiONS  FBOM  SMBRGENCI  R83ISVB  FVNOt 

{  MBASUiig3  A^  THAT  TEK!4  IS  DEFlhKO 
la  o.,^xi.<.-n  16  OF  THa  CHAHTaR 

G«ntl«mon: 

You  hav«  r«qu««t«d  an  opinion  as  foUowet 

"On  seTsral  occasions  ffl9a8ur«s  havs  bssn  prsssnted  for  action 
by  the  Board  of  Si^srvisorSi  proposing  appropriations  from  ths 
BBsrgoncy  Ressnrs  Fund,  in  the  form  of  soergoncy  measures  as 
that  term  is  dsflned  in  Secti(»i  16  of  the  Charter* 

*'Will  you  be  good  enou^  to  inform  the  Finance  Connittee 
whether  or  not  it  necessarily  follows  that  because  a  measure 
proposes  an  appropriation  fron  the  Emergency  Reserve,  it  (the 
proposed  ordinance)  must  be  in  the  form  of  an  eoMir^eacy  mea- 
sure as  defined  in  Section  16  of  the  Charter?" 

0   F    I  N   I  0  H 

On  December  14 t  1946.  in  response  to  a  similar  request  of  the  Board 
of  Supervisors,  the  following;  written  opinion  was  given  to  it: 

"On  July  17,  193 5 »    an  opinion  of  this  office  was  given  to  the 
Controller  on  questions  pertainin.!;  to  section  79  of  the  charter, 
This  opinion  states  in  part  as  follows t 

"♦Section  79  of  the  charter  was  amended  in  1933  in  two  re- 
spects, first,  bv   permittin!^  a  reserve  fund  {greater  than 
one  percent  of  the  amount  or  the  tax  levy!     and,   second, 
by  permit  tin  ;^  the  use  of  this  reserve  fund  to  meet  an  emer- 
gency, as  defined  in  Section  16  as  well  as  in  Section  2$ 
of  the  Charter.     Prior  to  the  amendment  the  use  of  the 
Emergency  Resejr>ve  Fund  was  limited  only  to  such  an  wssr- 
gency  as  Is  defined   bi  section  25* 

"* Section  79,  as  it  originally  stood,  was  in  no  way  tied 
In  or  de;  endent  upon  Section  lb*.     The  last  atentioned  sec- 
tion really  deals  with  thu  effective  dates  of  ordinances 
and  permits  an  ordinance  to  become  effective  immediately 
only  when  it  is  passed  as  an  emergency  measure  and  when 
the  character  of  the  emer^;ency  is  set  forth  in  the  ordi- 
nrnce.     In  tlM  instant  case  no  attempt  was  nAds  to  pass 
the  ordinance  as  an  emergency  measure  as  it  was  reported 


favorably  by  the  Financa  Coounittaa,  raad  and  passed 
for  second  reading;  and  firially  adopted  by  nine  votes* 
3e«tlaa  79 t  which  deals  vith   appropriations  from   the 
Saargency  Reserve  ?uad  ^  con\.ain8  no   statement  that 
the  ordinance  appropriating  from  the  Emergency  Heserve 
Fund  must  contain  a  statement  of  the  character  of  the 
energeney,  nor  la  there  anything  in  section  16  which 
>rauld  require  such  a   statement  in  the  ordinance.  Tfies* 
two  sections  tie   in,   one  with  the  other,   only  to  the 
extent  that  ::ection  79  refers  to  section  lo  Tor  the 
definition  of  an  emergency  and  not  for  the  purpose  of 
sayin,;  how  an  ordinance  appropriutiiig  from  the  Emer» 
gene y  Fund  sh?  11  be  paused. 

'**Thi8  bei:  case  it  must  be  presumed  thr^t  the 

Board  of  ^u,  __  .isors  would  not  pass  an  ordinance  ap- 

fropriating  fron  the  Emergency  Reserve  Fund  unless  the 
acts  dMMUQillng  it  came  within  the  definition  of  eaer~ 
gency  as  contained  in  :; actions  16  and  25.     If  the  esMir* 
gency  wer«  such  th«tt  it  would  require  the  immediate  ap- 
propriation of  the  money,  the  character  of  the  eowr* 
gency  mi^^t  be  set  forth  in  the  ordinance  and  if  it  re* 
ceived  the  requisite  number  of  votes  it  would  become 
effective   irw.    ""      idly,     while,  for   the  information  of 
the  Controll.    ,  colght  be  good  practice  for  the 

nature  of  the  emergency  to  be  set  forth  in  the  ordi- 
nance, I  am  of  the  opinion  that  the  Chazter  is  not 
auyadatozy  upon  the  subject.* 

"Tou  sre  therefore  advised  that  &  bill  providing  an  appro- 
priation from  the  .'mergency  Reserve  Fund  Is  not  required  to 
be  in  the  form  of  an  emergency  ordinance,  that  is,  to  contain 
a  definition  of  the  emergency  for  which  the  fvnda  are  appro- 
priated, unless  reference  to  committee  and  readings  and  votes 
at  separate  meetin^^s  are  waived  in  accordance  with  the  provi- 
sions of  Section  13  of  the  Clutrter*     If  this  is  done,  the 
bill  must  ccntain  emergency  provisions  in  accordance  with 
that  section;     otherwise  it  need  not   contain  them.     Whether 
the  bill  takes  the  usual  course  of  committee  action  and  two 
readings  and  votes  of  U^e  Board  at  separate  meetings  or  is 
passed  without   committee  report  and  on  first  reading,   it  mist 
receive  on  final  passage  'tike  vote  of  three-fourths  of  the 
Board  of  Supervisors,'   as  required  by  section  79  of  the 
Charter." 

In  conformity  with  t;ood  practice  and  in  order  that  an  ordinance 
appropriating  fron  the  emergency  reserve  fund  inay  l^iave  within  its 
o%m  provisions  a  statement  of  the  emergency  requiring;  the  appro- 
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priation,   this  office  will  not  approve  fis  to  form  au/  such  ordi- 
nance,  unleas  it  ccntaina  such  a  proviuion. 

Aa  to  the  courae  of  the  naaaure  before  the  Board  with  reference 
to  coBunittee  action  and  one  or  two  readin^^a,   that  natter  rests 
entirely  in  the  discretion  of  the  supervisors.     It  should  be  de- 
termined in  accordance  with  the  degree  of  the  energeiuty  confront- 
In/^  the  Supervisor 8,     ihether  ijiven  both  first  and  final  passfei^je 
or  final  passage  cmly,  it  is  to  be  noted  that,  in  accordance  with 
Section  79  of  the  Carter,  final  passage  of  the  measure  can  be 
accomplished  only  by  vote  of  three-foui'ths  of  the  Board  of  Super- 
visors* 

Tou  are  therefore  advised  ctccordingly. 


Respectfully  submitted 


City  /attorney 


Tot     Finance  Conmittae 

Board  of  supervisors 

CC:     Hayor  Clner  3«  Robinson 
WP 
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January  17,  195O 


SUBJECT:   INCLUSION  OF  EllPLOYEES  OF  POLITICAL  SUBDIVISION  WHO  ARE 
MEi^ERS  OF  A  EETIHEi-TENT  SYSTEM  UNDER  THE  PROVISIONS  OF 
FEDERAL  OLD-AGE  AND  SURVIVORS  INSURANCE  SYSTEM. 

Gentlemen: 

This  office  is  in  receipt  of  your  request  for  an  opinion  as 
follows: 

"It  has  been  brouglit  to  ay  attention  that  there  is  some 
confusion  as  to  certain  provisions  of  H.R.  6OOO,  Social  Secur- 
ity Bill,  in  relation  to  the  inclusion  of  public  employees. 

"In  connection  with  this  matter  I  am  traxismitting  herewith 
a  copy  of  H.R.  6OOO  and  respectfully  request  that  you  render  a 
legal  opinion  on  the  follov:iiig  questions  which  are  baaed  on  the 
language  contained  on  Page  82,  Line  11  to  and  including  Page  ^3. 
Line  17. 

"I,  Would  it  be  possible  for  any  political  subdivision  to 
abrogate  the  existing  retirement  system  by  ordinance  or  charter 
amexidment  as  the  case  might  be  and  then  enter  into  an  agreement 
with  the  Federal  Government  for  the  inclusion  of  their  employes 
into  the  Social  Secui-ity  System? 

"2.  Assuming  that  no  political  subdivision  could  enter  into 
such  an  agreement  due  to  the  employes  having  the  right  to  decide 
as  provided  in  H.R.  6000,  Page  C2,  Line  11  to  and  including  Page 
83,  Line  17,  could  such  political  subdivision  abrogate  the  retire- 
ment system  for  all  future  employes  entering  the  service  after  a 
predetermined  date,  and  then  enter  into  an  agreement  with  the 
Govemzuent  for  Social  Security  for  all  of  these  future  employes. 

"3.  If  any  such  political  subdivision  did  by  ordinance  or 
charter  amendment  vote  out  the  existing  retirement  system  for 
either  the  existing  employes  or  future  employes  would  the  Social 
Security  Act  automatically  become  effective  for  the  employes  of 
that  political  subdivision?" 

fi  £  i  N  I  P  N 

Pertinent  portions  of  H.R,  6OOO  are  quoted: 

"VOLUNTARY  AGREiii'lENTS  FOR  COVERAGE  OF  STATE  AND 
LOCAL  Ei^IrLOYEES 
"Purpose  of  Agreement 
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"SEC,  21d»  (a)  (1)  Th«  Administrator  shall,  at  the 
request  of  any  State,  enter  into  an  agreement  with  such 
State  for  the  purpose  of  extending  the  insurance  system 
established  by  this  title  to  services  (rot  otherwise  in- 
cluded as  employment  under  this  title)  performed  by  indivi- 
duals as  employees  of  such  State  or  any  political  subdivision 
thereof.  Each  such  agreement  shall  contain  such  provisions, 
not  inconsistent  T,idth  the  provisions  of  this  section,  as  the 
State  may  request," 

"Referendum  in  Case  of  Retirement  System 

"(d)  (1)  No  agreement  with  any  State  may  include  services 
performed  in  positions  covered  by  a  retirement  system  in  effect 
on  the  date  the  agreement  is  entered  into  unless  the  State  re- 
quests such  inclusion  and  the  Governor  of  the  State  certifies 
to  the  Administrator  that  (A)  a  written  referendum  was  held 
(within  the  period  prescribed  in  paragraph  (3)  of  this  subsec- 
tion) on  the  question  whether  services  in  positions  covered  by 
such  retirement  svstem  should  be  excluded  from  or  included  under 
the  agreement,  (b)  an  opportunity  to  vote  in  such  referendum  was 
given  (and  was  limited)  to  the  employees  who  were  in  such  positions 
at  the  time  the  referendum  was  held  and  to  the  individuals  who  on 
such  date  were  tv;enty-one  years  of  age  or  older  and  were  receiving 
periodic  payments  under  such  retirement  system,  and  (C)  not  less 
than  two -thirds  of  the  voters  in  such  referendum  voted  in  favor 
of  including  services  in  such  positions  under  the  agreement." 

Before  taking  up  the  specific  questions  asked  in  your  request,  it 
may  be  well  to  discuss  generally  ceitain  provisions  of  H.H,  6000  sub- 
mitted by  you* 

The  Act  authorizes  the  Administrator  at  the  request  of  any  State 
to  enter  into  an  egreernent  with  the  State  for  the  purpose  of  extending 
the  provisions  of  the  Federal  Old-Age  and  Suinrivors  Insurance  System 
to  the  employees  of  such  State  or  anv  political  subdivision  thereof. 
(See  Section  21d  (a)  (1).) 

The  Act  further  prx>vides  that  no  agreeraent  with  any  State  may  in- 
clude services  perfonaed  in  positions  covered  by  a  retirement  system 
in  effect  upon  the  date  the  agreement  is  entered  into  unless  the  State 
requests  such  inclusion  and  the  Governor  of  zhe   State  certifies  to  the 
Administrator  that: 

(A)  A  written  referendum  was  held  on  the  question  whether  services 
in  posiTiions  covored  by  such  retire:aent  system  should  be  excluded  from 
or  included  under  the  agreement. 

(B)  An  opportunity  to  vote  in  such  referendum  was  given  (and  was 
limited)  to  the  employees  who  were  in  such  positions  at  the  time  the 
referendum  was  held  and  to  the  individuals  who  on  such  date  were  21  years 
of  age  or  older  and  were  receiving  periodic  payments  under  such  retire- 
ment system,  and, 
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(C)  Not  less  than  two-thirds  of  the  voters  in  such  referendvun 
TOted  in  favor  of  including  services  in  such  positions  under  the  agree- 
ment* 

Regarding  the  rights  which  employees  of  a  municipality  have  under 
the  pension  system  of  the  municipality,  it  is  generally  held  that  em- 
ployees have  a  vested  contractual  right  to  a  pension,  but  that  the  right 
is  not  rigidly  vested  by  the  specific  terras  of  the  legislation  in  effect 
during  any  particular  period,  and  that  therefore  the  araoxint,  terms  and 
conditions  of  the  benefits  may  be  altered.  However,  while  the  munici- 
pality may  alter  the  amotmt,  terms  and  conditions  of  the  benefits,  it 
may  not  coiJpleLely  repeal  all  pension  provisions  as  far  as  employees 
who  have  a  vested  right  as  hereinabove  set  forth,   (See  KERN  v.  CITY 
OF  LONG  B3AGH,  29  Cal,  {2d)  34^,) 

IN  ANoA^nR  TC  zUSJTION  1; 

To  abrogate  the  existing  retirement  system  of  a  political  subdivi- 
sion of  the  State  of  California  and  to  include  the  employees  of  such 
political  system  under  the  Federal  Old-Age  and  Survivors  Insurance 
System  it  would  not  only  be  necessary  that  the  required  legislation  be 
enacted  to  abolish  tha  existinij  ratirer;ient  system,  but  it  v/ould  also  be 
necessary  that  a  referendum  as  provided  in  Section  21^  (d)  (1)  be  held 
among  tka  anployees  of  such  retirement  system  aiid  that  not  less  than  two- 
thirds  of  the  voters  in  such  referendum  vote  in  favor  of  including  ser- 
vices in  such  positions  uuder  the  agreement  which  would  be  made  by  the 
State  with  the  United  States  for  the  inclusion  of  the  employees  of  such 
retireraant  system  in  the  Federal  Old-Age  and  Survivors  Insurance  System, 

IN  ANSWE.I  TO  QUESTION  2i 

Section  213  (d)  (1)  provider  that  no  agreement  with  any  State  may 
include  services  performed  in  positions  covered  by  a  retirement  system 
in  effect  on  the  date  the  agreement  is  entered  into.  If  by  the  necessary 
legislation  the  existing  retirement  system  were  abrogated  as  to  all  per- 
sons to  be  employed  after  the  effective  date  of  such  legislation,  persons 
thereafter  employed  by  the  political  subdivision  would  not  be  performing 
services  in  positions  covered  by  the  retirement  system  and  such  positions 
could  be  included  in  any  agreement  thereafter  entered  into  by  the  State 
with  the  United  States,  r-estrioted  solely  to  such  employees  as  were  not 
members  of  the  retirement  system  of  such  political  subdivision  and  who 
might  thereafter  be  employed  by  such  political  subdivision, 

IK  MiiiM^^   TO  ^^d'ilUii   3; 

This  question  deals  with  whether  the  provisions  of  the  Federal  Old- 
Age  and  Survivors  Insurance  System  would  be  automatically  effective  as 
to  employees  ox  a  political  subdivision  which  had  abolished  its  existing 
retirement  system. 

The  inclusion  of  employees  of  a  political  subdivision  under  the 
Federal  Old-Age  and  Survivors  Insurance  is  not  automatic  but  is  accomp- 
lished on  a  voluntary  basis  upon  request  of  the  State,   (Sec,  213  (a)\l),) 
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In  order  for  the  provioions  of  the  Federal  Old-Age  and  Suryivors 
Insurance  System  to  become  effective  in  the  situation  set  forth,  it 
would  be  necessary  first  that  there  be  legislation  on  the  part  of  the 
political  subdivision  authorizing  the  inclusion  of  its  employees  in 
the  Federal  Old-Age  and  Survivors  Insurance  System  and,  secondly,  that 
the  necessary  agreement  betvreen  the  State  and  the  United  States  for  the 
inclusion  of  such  employees  of  the  political  subdivision  in  the  Federal 
Old-Age  and  Survivors  Insurance  System  be  entered  into  by  the  State  and 
the  United  States. 

You  are  therefore  advised  that  if  the  existing  retirement  system 
were  to  be  abolished,  the  Federal  Old-Age  and  Survivors  Insurance  System 
would  not  bocoiao  automatically  effective  as  to  the  employees  of  the  poli- 
tical subdivision,  but  legislation  authorizing  the  Inclusion  of  such  em- 
ployees in  the  Federal  Old-Age  and  Sui*vivors  Insurance  System  would  have 
to  be  adopted  by  the  political  subdivision,  and  thereafter  an  agreement 
would  have  to  be  entered  into  botv/een  the  State  and  the  United  States 
covering  such  employees. 

Respectfully  submitted. 


DION  R.  mm, 

City  Attorney. 


To:  Board  of  Supervisors 

Attn:  Supervisor  P,  J,  McMurray 

cc:  Office  of  the  i4ayor 


IM 
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January  19,  1950 


SUBJECT:   J4AY  4O-HOUR  WEEK  BE  PLACED  IN  EFFECT  AS  TO  FINGERPKINT 
TECHfJICIAN  WHERE  SCOPE  CIRCULAR  ANNOUNCING  EXAMINATION 
IN  1947  INDICATED  A  SALARY  RANGE  "FOR  A  6-DAY  WEEK  OF 
4d  HOURS". 

Gentlemen: 

This  will  acknowledge  receipt  of  your  recent  request  for  an 
opinion,  wherein  you  indicate  that  in  April,  1950,  all  city  employ«t8 
will  be  placed  on  a  5-day,  forty-hour  week.  You  state  that  at  pr«s«nt 
Fingerprint  Technicians  are  working  43  hours  a  week  and  are  being  paid 
straight  time  for  the  additional  S  hours  that  they  work  each  week,  and 
that  a  reduction  in  their  number  of  hours  of  work  per  week  will  also 
result  in  a  reduction  in  their  pay. 

You  ask  whether  it  is  proper  to  place  the  position  of  Fingerprint 
Technicians  on  a  5-day,  forty-hour  work  week,  when  in  the  official  exam- 
ination announcement  (scope  circular)  for  Fingerprint  Technicians,  Class 
Q-65,  dated  my   21,  1947,  the  following  statement  of  information  appear- 
ed: 

"Salary:  1^222  entrance  to  ^276  maximum  per  month 
for  a  6-day  week  of  4S  hours." 

fi  P  I  ii  I  0  N 

In  the  Salary  Standardization  Ordinance  as  adopted  by  the  Board 
of  Supervisors,  Ordinance  No.  5396,  and  effective  July  1,  1949,  the 
®!^f o^n^^foAn^  compensation  for  Fingerprint  Technicians  Q-65  was  set 
at  £>210  -  £200  per  month  based  on  a  "normal  work  schedule  of  5  days 
work  of  8  hours  per  day,  or  a  total  of  40  hours  per  week".   (Section  4. 
Salary  Standardization  Ordinance.) 

This  same  normal  work  week  schedule,  and  salary  range,  for  Finger- 
print Technicians  Q-65  appears  in  the  1949-1950  Annual  Salary  Ordinance. 
The  Annual  Salary  Ordinance  then  continues  and  provides  for  certain  ex- 
ceptions to  this  normal  work  schedule  in  Section  l.d  thereof,  wherein 
it  permits  occupants  of  certain  positions  (including  Q-65  Fingerprint 
Technicians)  to  work  44  or  4^  hours  per  week,  and  to  be  compensated  for 
the  additional  time  at  straight  pay. 

However,  Section  1.37.1  of  the  1949-1950  Annual  Salary  Ordinance, 
contains  a  limitation  on  the  exception,  as  follows: 

"The  authority  established  for  straight  time  wage  pay- 
ments for  regular  work  schedules  in  excess  of  40  hours 
per  week,  as  set  forth  in  Section  1,8  to  1,35,7  in- 
clusive, and  Section  1,37  for  employments  and  classifi- 
cations specified  therein,  shall  cease  as  of  April  1. 
1950 ' 
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"On  or  before  October  1,  1949,  the  appointing  officer 
shall  inform  the  Civil  Service  Commission  and  the 
Controller  of  the  re-arrangement  of  work  schedules 
and  the  additional  personnel  required  to  place  all 
such  employees  on  a  40  hour  -work  week," 

As  a  result  of  the  above  quoted  provisions  of  the  current  Annual 
Salary  Urdinance,  Fingerprint  Technicians  Q-65,  after  April  1.  1950, 
will  no  longer  be  permitted  to  work  in  excess  of  the  normal  40-hour 
work  week. 

The  salaribs  and  wages  paid  to  city  employees  such  as  Fingerprint 
Technicians  Class  Q-6$,  herein  involved,  are  fixed  by  the  Board  of 
Supervisors  in  the  Salary  Standardization  Ordinance  adopted  by  it  (see 
Section  151  Charter)  —  the  last  Salary  Standardization  Ordinance  having 
become  effective  July  1,  1949,  and  having  set  the  salary  range  for 
Fingerprint  Technicians  at  ^210  -  $260  per  month.  The  official  civil 
service  examination  annomieement  (scope  circular)  can  in  no  way  limit 
or  restrict  the  right  or  power  of  the  Board  of  Supervisors  to  fix  the 
salary  range  for  municipal  employees  as  provided  in  section  151  of  the 
Charter, 

As  a  matter  of  fact,  the  civil  service  examination  annoxincement 
(scope  circular)  is  issued  pursuant  to  Rule  4,  Section  12,  of  the  Civil 
Service  Commission,  which  announcement  is  simply  intended  as  a  means  of 
informing  the  public  of  the  name,  date,  place  and  scope  of  a  proposed 
examination.  The  rule  reads  In  part  as  follows: 

"Section  12,  EXAl-IINATION  ANNOUNCEivIENT:   The  official 
notice  of  the  examination  shall  be  known  as  the  examination 
announcement.  The  term  "Scope-circular"  when  used  in  other 
sections  of  these  rules  shall  mean  the  official  examination 
announcement.   The  Commission  shall,  by  resolution,  adopt 
an  examination  announcement  for  each  examination,  or  each 
set  of  examinations,  and  such  examination  announcement  shall 
contain  the  name,  date,  place  and  scope  of  each  examination, 
and  such  details  as  the  Commission  may  decide  upon  with  regard 
to  information  for  the  applicants,  the  conduct  of  the  examina- 
tion and  the  maximum  duration  of  eligibility.  If  for  less  than 
four  years," 

The  supplemental  Informative  data  given  in  the  scope  circular  as 
to  salary  range  of  the  position,  or  hours  of  work  can  in  no  way  modify 
or  limit  the  power  of  the  Board  of  Supervisors  to  fix  the  schedule  of 
eompensatlons  to  be  paid  rnionicipal  employees  as  provided  in  Section  151 
of  the  Charter;  nor  can  it  have  the  effect  of  freezing  work  schedules 
and  depriving  the  Board  of  Supervisors  of  power  and  authority  to  change 
or  modify  any  such  work  schedules* 
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Tou  are  therefore  advised  that  it  was  perfectly  legal  for  the 
Board  of  Supervisors  to  place  Fingerprint  Technicians  Q-65  on  a 
5-day,  forty-hour  work  week,  and  their  power  and  authority  in  this 
eonnection  can  in  no  way  be  limited  or  restricted  by  anything  that 
may  have  appeared  in  any  civil  service  examination  annoixn cement. 

Respectfully  submitted, 


DION  R.  mUA, 
City  Attorney. 


To:   Board  of  Supervisors 

Attn:   Supervisor  George  Christopher 

eo:  Office  of  the  Mayor 

Mr.  Joseph  Quiim,  Civil  Service 
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January  19 •  1950 


SUBJBCT:   NUKBSR  OF  ?OLlCv.FV.n   V^HO  >^AY  BE  HIRgP 
Qentlem«n! 


an 


This  will  aokaowl«dg«  raoelpt  of  your  recent  reouest  for 
opinion  as  to  whether 

*.,.  the  Board  of  Supervisors  may  legally  authorise 
the  employment  of  additional  personnel  in  the  Police 
Departcient,  such  additional  personnel  to  consist  of 
122  Ci2  rolicemen»  17  Q-50  Jergeants,  and  10  inspec- 
tors, in  view  of  tlie  limitation  contained  in  Jection 
35,5  of  the  Gh4rter,  which  specifies  that  'The  police 
force  of  the  city  and  county  ahail  not  exceed  one 
police  officer  for  each  500  in^iabitants  thereof.*" 

0  P  I  N  I  0  H 

Section  35*5  of  the  Charter  provides  in  part  as  follows: 

"Section  35.5.  The  police  force  of  the  city  and 
county  shall  not  exceed  one  police  officer  for  each 
five  hundred  inhabitants  thereof  •  •  , " 

In  an  opinion  rendenwi  on  January  19,  1949  to  the  Board 
of  Supervisors,  this  office  had  occasion  to  interpret  this  very 
sane  charter  provi^iion.  You  were  then  iidvised  that  under  our 
present  charter  the  limitation  on  the  nuiriber  of  police  officers 
permitted  on  the  police  force  refers  solely  to  the  classification 
knovm  as  Q2  Police  Officers  of  the  Police  Bepartijent;  further 
that  there  are  ao  numerical  restrictions  on  the  nuuaber  of 
captains,  lieutenants  or  sergeants  permitted  in  the  Departt'ient. 

The  duty  of  ascertaining  and  determining  the  nunber  of 
inhabitants  in  Jan  Francisco  (in  order  to  apply  the  limitations 
contained  in  Jecti^n  35.5  of  the  Charter  on  ^2   i'olice  Officers) 
devolves  upon  the  Board  of  Supervisors. 

There  is  no  specific  test  set  forth  in  the  Charter  as  to 
what  the  Board  is  required  to  use  in  determining  the  number  of 
inhabitants  in  Jan  Francisco.  Solely  for  the  purpose  of  assis- 
ting the  Board  I  mi^t  point  out  that  atoong  other  data  the 
Board  might  desire  to  consider  in  this  oonneoticMi  is  a  Special 
Census  Report  of  San  Francisco,  effective  as  of  August  1,  1945, 
and  the  more  resent  estimates  of  the  population  of  San  Francisco 
as  made  by  the  Chamber  of  Commeroe  of  this  city. 

I  do  not  believe  the  Board  is  required  to  actually  set 
any  specific  figure  as  to  the  humber  of  inhabitants  in  Jan  Fran- 
cisco at  any  particular  tirae.  It  is  all-auif icient  that  the 
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number  of  positions  of  u2   Polios  Officers  created  by  the 
Board  have  a  reasonable  relationship  to  the  number  of  inhabi- 
tants in  ian  /rancisco  —  to  the  end  that  t*e  Charter  liiuita- 
tion  of  not  more  than  one  Q2  i  olice  Officer  to  each  five 
hundred  iniiabitants  be  maintained* 

lott  are  thus  advised  that  vthile  there  is  the  afore- 
tiientioned  Charter  limitation  on  the  number  of  Police  Officers 
penBltted  in  the  city  aez*vice,  there  is  no  Charter  limitation 
on  the  number  of  sergeants  or  inspeetors  perdtted  in  the 
Police  Department. 

Respectfully  submitted, 


DION  R.  HOLM,  City  Attorney. 


TOt      BOARD  OP   3UP^RVi;iOK3, 

Attention:  Vir,  J.  R.  ftoGrath,  Clerk, 

CCt     ¥ikX<M.  KLKtilR  S.   ROBINSON. 


lob 


January  21,  1950 


SUBJECT:   ADVERTISEi'iENT  INVITING  PROPOSALS 
FOR  OPERATION  OF  CONCESSION  IN 
GOLDEN  GATE  PARK:  HIGHEST  RENTAL 
OR  PERCENTAGE. 


Gentlemen: 


This  office  is  in  receipt  of  your  request  for  an  opinion 
as  follows: 

"The  attached  copy  of  a  proposed  advertisement 
inviting  proposals  for  the  operation  of  a  concession 
in  Golden  Gate  Park  is  submitted  to  you  for  con- 
sideration. 

"This  is  intended  to  conform  to  a  new  policy 
of  the  Park  Commission  of  giving  public  notice  of 
its  intention  to  consider  proposals  before  selecting 
a  concessionaire  for  the  operation  of  a  concession 
on  Park  Uepartuient  property.  Tne  Coioniission  desires 
to  invite  proposals  for  consideration  without  being 
bound  to  accept  any  one  offered  but  wishes  to  remain 
free  to  determine  which  proposal  it  considers  most 
favorable  and  to  award  the  concession  on  that  basis. 

"Will  you  please  advise  us  v/hether  or  not,  in 
your  opinion,  the  Conimission  will  be  adequately 
protected  from  being  obliged  to  accept  the  highest 
rental  or  percentage  offered  by  a  bidder  by  the 
phrasing  of  the  advertisement.  V.e  would  appreciate 
any  comments  or  suggestions  you  may  care  to  offer  in 
this  matter." 

(Copy  of  Advertisement) 

INVITATION  FOR  PROPOSAL 

FOR  OPimATING  A  CONCESSION 
IN 

GOLDEN  GATiS  PmS. 

THE  PARK  COI«IMISSION  of  the  City  and  County  of  San  Fran- 
cisco, I'icLaren  Lodge,  Golden  Gate  Park,  ,  1949. 

Sealed  proposals  will  be  received  at  the  office  of  the 
Secretary  of  t he  Park  Commission  at  McLaren  Lodge,  Golden 

Gate  Park,  until  p.in.  ^ ,  1949,  for 

the  operation  of  the  following  concession: 

STOW  LAKE  REFRESHMENT  STAND 
AT  STOW  LAKE,  GOLDEN  GATE 
PARK,  SAN  FRANCISCO,  CALIF. 

and  immediately  thereafter  will  be  publically  opened 
and  read.  Any  proposal  or  proposals  submitted  after  the 
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hour  of  2:00  p.m.  en  said  date  will  be  rejected 
and  will  not  be  considered  by  the  Commission. 

All  proposals  must  be  made  on  the  proposal 
form  provided  by  the  CoiQinission  and  must  be  subject 
to  all  the  covenants,  conditions,  and  restrictions 
as  specified  by  the  Commission,  a  copy  of  which 
covenajits,  conditions,  and  restrictions  is  attached 
to  the  proposal  form.  Bidder's  proposal  must  con- 
tain all  the  information  requested  by  the  Commission 
and  in  addition  Bidder  may  supplement  his  proposal 
by  offering,  in  detail,  his  ideas  fcr  operation,  en- 
largeiiient  and/or  development  of  the  concession, 
increased  services,  or  other  plans  or  intentions  of 
any  nature  whatsoever  relative  to  the  concession. 
Such  sujjpieniental  information  will  be  regarded  by 
the  Commission  as  part  of  t  lie  proposal  and  evaluated 
with  all  other  information  provided,  in  the  deter- 
mination of  the  most  favorable  bid. 

Bidder's  attention  is  called  to  the  fact  that 
the  most  favorable  bid  will  not  necessarily  be  deter- 
mined by  the  highest  percentage  or  rental  offered 
to  the  Park  Commission.   The  contract,  if  awarded, 
>riil  be  awarded  on  the  basis  of  the  most  favorable 
bid  as  determined  by  the  Park  Commission  based  on 
all  the  information,  suggestions  for  operation, 
plans  for  development,  and  intentions,  etc.,  con- 
tained in  the  bidder's  proposal.  An  important 
consideration  in  the  determination  of  the  most 
favorable  bid  will  be  the  bidder's  financial  respon- 
sibility. The  concession  agreement  to  be  entered 
into  between  the  Park  Goniraission  and  the  successful 
bidder  will  be  based  on  the  covenants,  conditions, 
and  restrictiors  ,  a  copy  of  which  is  attached  to  the 
proposal  form,  and  such  proposals  or  offers  made  by 
the  bidder  as  are  accepted  by  the  Park  Commission. 

The  Park  Commission  reserves  the  right  to  reject 
any  and  all  bids. 

By  order  of  the  Park  Commission. 

WILLIAM  SIMONS 
SECRETARY . 
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OPINION 

On  August  B,   1949,  I  rendered  Opinion  No.  54,  the 
subject  of  which  is  "CONCESSION  AGREKi  ENTS  AiTO  LEASES  GRANTED 
BY  PARK  COi%^llSSION  Airr.)  OTHKR  COi>lMI>>3j;0?4S,  lUY  TKCY  BE  COviPELLED 
BY  ORDIN.uNCE  TO  SUBMT  TO  COMPETITIVE  BIDDING?"  This  opinion 
is  somewhat  in  point  with  your  inquii'y,  and  you  are  respectfully 
referred  to  same  for  all  of  its  details. 

An  examination  and  study  of  your  proposed  advertisement 
has  been  made  with  the  objective  of  determining  v;hether  or  not 
it  conforms  with  the  law  and  is  reasonable  in  its  requirements. 

In  addition  to  the  poviers,  authority  and  jurisdiction 
conferred  upon  youi'  conimisiiion  by  the  provisions  of  Section  41 
of  the  Charter,  you  are  empowered  by  Section  19  (a)  of  the 
Charter  "To  prescribe  reasonable  rules  and  regulations  not  in- 
consistent with  this  charter  for  the  conduct  of  its  affairs, 
etc."   It  is  within  your  pov/er,  of  courije,  to  reserve  the 
right  to  reject  any  or  all  bids.  The  unfavorable  financial 
responsibility  of  a  bidder  is  also  a  condition  allowing  you  to 
reject  what  otherwise  might  be  the  most  favorable  bid.  Although 
you  are  not  required  to  receive  bids  for  an  available  concession, 
the  action  taken  by  you  in  advertising  the  availability  of  the 
concession  and  inviting  bids  for  saiue  on  reasonable  conditions 
prescribed  by  you  in  your  advertisement  appears  to  be  proper, 
and  I  believe  that  you  may  accept  the  bid  which  conforms  closest, 
in  your  opinion,  to  the  required  conditions,  which  bid  may  or 
may  not  be  the  one  offering  the  highest  rental  or  percentage  or 
both.  Some  important  requirements  which  could  be  placed  in 
your  advertisement  as  factors  to  be  considered  by  you  in  addition 
to  offers  of  rental  or  percentage  are  the  experience  and  relia- 
bility or  dependability  of  the  bidder. 

After  all,  your  position  is  not  that  of  the  usual  lessor 
who  wishes  to  lease  a  dwelling  place,  but  that  of  a  civic 
commission  endeavoring  to  secure  the  best  possible  lessee  from 
all  standpoints  including  rental,  having  in  mind  at  all  times 
your  obligation  to  give  the  patrons  of  the  park  and  the  citizens 
of  San  Francisco  as  a  whole,  the  very  best  recreational  service 
and  benefits  possible. 

Respectfully  submitted, 

DION  R.  HOLM. 
TO:   THE  PARK  COMMISSION  City  Attorney. 

McLaren  Lodge 
San  Francisco  1? 

JS6 
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January  23,  195O 

SUBJECT:   RETIREMENT  SYSTEM  AND  HEALTH  SYSTEM  BENEFITS 

NOT  AVAILABLE  TO  EMPLOYEES  OF  PARKING  AUTHORITY 
OF  THE  CITY  AND  COUNTY  OF  SAN  FRANCISCO 

Gentlemen: 

Vi^e  have  /our  request  for  an  opinion  as  follows: 

"Would  you  be  so  kind  as  to  furnish  as  soon  as  possible 
advice  to  the  Parking  Authority  of  the  City  and  County 
of  San  Francisco  relative  to  the  legal  procedure  necessary 
to  give  to  employes  of  the  Parking  Authority  the  benefits 
of  San  Francisco's  city  retirement  and  health  program 
provisions? 

"This  legal  opinion  is  recuested  as  a  means  of  guiding  the 
Parking  Authority  in  such  future  action  as  it  may  take  in 
the  effort  to  obtain  these  benefits  for  its  employees." 

OPINION 

You  have  requested  advice  regarding  the  legal  procedure  necessary 
to  be  taken  in  order  to  obtain  the  benefits  of  the  San  Francisco  City 
and  County  Employees'  Retirement  System  and  the  Health  Service 
SystMb,  It  may  be  presumed  from  your  letter  that  you  are  of  the 
belief  that  such  benefits  are  presently  available  to  your  employees 
upon  the  taking  of  certain  legal  procedure. 

VHien  the  "Parking  Law  of  1949"  was  enacted,  section  10,  sub. 
(c)  thereof,  provided  that  the  power  of  the  authority  to  select, 
appoint  or  remove  officers,  agents,  counsel  and  employees  was 
subject  to  all  limitations  and  rights  applicable  to  similar 
employment  by  the  city,  unless  the  legislative  body,  by  resolution, 
determined  otherwise. 

Thereafter,  the  board  of  supervisors,  activated  the  Parking 
Authority  of  the  City  and  County  of  San  Francisco  by  Resolution  No. 
9126,  and,  referring  to  the  above  powers,  resolved:  "that  th«  powers 
of  the  Parking  Authority,  under  section  10,  sub.  (c)  of  the  Parking 
Law  of  1949 »  to  select  and  appoint  such  officers,  agents,  counsel 
and  employees,  permanent  and  temporary,  as  it  may  require  and  to 
determine  their  qualifications,  duties  and  compensation,  shall  not 
be  sub.iect  to  any  limitations  or  rights  applicable  to  employment 
by  the  City  and  County....". 

However,  the  Board  of  Supeirvi sor s ,  by  Resolution  No.  92^3 1 
thereafter  amended  subdivision  (d)  of  the  activating  Resolution 
No.  9126  by  enacting  "(d)  that  the  powers  of  the  Parking  Authority, 
under  section  10,  sub.  (c),  of  the  Parking  Law  of  1949,  to  select 
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and  appoint  such  officers,  agents,  counsel  and  employees,  permanent 
and  temporary,  as  it  may  require,  and  to  determine  their  qualifica- 
tions, duties  and  compensation,  shall  be  sub.ject.  with  the  exception 
of  general  manager,  confidential  secretary,  and  secretary  of  the 
Authority,  to  all  limitations  and  rights  applicable  to  similar 
employment  by  the  Pity  and  County,  except  those  of  its  retirement 
and  health  service  systems;  that  the  positions  of  general  manager, 
confidential  secretary  and  secretary  shall  be  subject  only  to  the 
salairy  standardization  end  payroll  provisions  applicable  to 
employment  by  the  City  and  County." 

The  effect  of  the  State  Act  was  to  provide  all  rights  and 
limitations  applicable  to  similar  employment  by  the  City  unless 
determined  otherwise  by  the  legislative  body.  The  effect  of  the 
enabling  resolution  of  the  Board  of  Supervisors  was  to  remove  any 
and  all  rights  and  limitations,  but  by  the  amending  resolution, 
the  Board  restored  all  rights  and  limitations  save  and  except  the 
retirement  and  health  service  systems. 

The  provisions  of  the  Charter  relating  to  Pensions  and 
Retirement  (oecs.  I5B  to  172)  do  not,  in  their  present  form,  enable 
your  employees  to  qualify  for  membership  in  the  Retirement  system. 
However,  I  understand  that  a  charter  amendment  to  the  Pension  and 
Retirement  provisions  is  now  being  prepared,  which  will  have  the 
effect  of  qualifying  your  employees  as  well  as  certain  other 
employees  to  receive  the  benefits  of  the  Pension  and  Retirement 
System.  It  will  be  necessary,  of  course,  for  such  amendment  to 
receive  the  consideration  and  action  of  the  board  of  Supervisors, 
before  it  can  be  submitted  to  the  people  for  approval  at  the  polls. 

Once  such  legislation  has  been  adopted  and  become  effective, 
then  such  employees  of  your  department  who  thereby  qualify  for     , 
membership  in  the  rtetirement  System  will  also  thereby  qualify  for  / 
membership  in  the  Health  Service  System. 

Respectfully  submitted, 


City  Attorney 

TO:  Parking  Authority  -  Op3i-50 

cc:   Retirement  System 

Health  Service  System 

JE6 
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January  25,  1950 


SUBJECT:   APPEALS  FROM  ASSESSi^ffiNT ,  DIAGRAM,  AND  WARRANT  FOR  PAT  IN 
CONNECTION  WITH  Il^ROVEi^ENTS  OF  PUBLIC  STREETS;  EFFECT  OF 
DECISION  BY  BOARD  OF  SUPERVISORS  ON  APPEAL;  WHETHER  BINDING 
ON  DIRECTOR  OF  PUBLIC  WORKS  AND  CONTROLLER. 

Gentlemen : 

I  have  your  request  for  an  opinion  as  follows: 

"I  have  been  directed  by  the  Streets  Committee  to 
request  you  to  render  a  legal  opinion  on  the  following: 

"'If  after  hearing  an  appeal  from  the  assessment, 
diagram  or  warrant  for  pay  in  connection  with  the  im- 
provement of  any  public  street,  etc.,  the  Board  of  Sup- 
ervisors, in  accordance  with  the  provisions  of  Section 
220  of  the  Public  Works  Code,  should  direct  the  Director 
of  Public  Works  to  issue  a  new  warrant,  assessment  or 
diagram  to  conform  totheir  decision  in  relation  thereto 
would  it  be  mandatory  on  the  Director  to  so  comply?  Would 
the  Controller  be  legally  required  to  honor  any  warrant 
issued  pursuant  to  any  such  change  authorized  by  the  Board 
of  Supervisors?*" 

Under  Section  9  of  the  Charter  "the  powers  of  the  City  and  County, 
except  the  powers  reserved  to  the  people  or  delegated  to  other  officials, 
boards  or  commissions  by  this  Charter,  shall  be  vested  in  the  Board  of 
Supervisors  and  shall  be  exercised  as  provided  by  this  Charter". 

Section  10?  of  the  Charter  provides  as  follows: 

"SECTION  107.  Where  a  procedure  for  the  exercising 
of  any  rights  and  powers  belonging  to  a  city,  or  a  county, 
or  a  city  and  county,  relative  to  the  establishment  or 
change  of  grades  and  the  lay-out,  extension,  opening, 
widening,  changing,  closing,  vacating,  paving,  repaving 
or  otherwise  improving  streets  and  highways  and  public 
places,  and  constz*ucting  sewers,  drains,  conduits  and 
culverts,  subways,  tunnels,  viaducts  and  bridges,  or 
other  public  improvements  incidental  or  appurtenant 
thereto,  to  planting  trees,  constructing  parking  and  re- 
moving weeds  or  the  executing  of  any  other  public  woric 
or  improvement  hereby  or  hereafter  placed  under  the  juris- 
diction of  the  department  of  public  works,  and  the  payment 


#2 


of  damages,  or  levying  of  special  assessment  to  defray 
the  whole  or  part  of  the  cost  of  such  works  or  improve- 
ments is  provided  by  statute  of  the  State  of  California, 
such  procedure  shall  control  and  be  followed,  unless  a 
different  procedure  is  provided  in  or  under  authority  of 
this  charter  or  by   ordinance  continued  by  this  charter 
or  any  such  ordinance  hereafter  amended  or  by  ordinance 
passed  by  the  board  of  supervisors,  and  the  board  of 
supervisors  is  hereby  empowered  to  provide  by  oirdinance 
for  any  such  purpose." 

In  the  Street  Improvement  Procedure  Ordinance,  Article  6  of  the 
Public  Works  Code,  the  Board  of  Supervisors  within  the  foregoing 
Charter  authority  have  constituted  themselves  a  Board  of  Appeal  from 
acts  and  determinations  of  the  Director  of  Public  Works  and  other 
boards  and  officers  in  relation  thereto* 

It  is  obvious  by  a  reading  of  Section  220  of  Article  6  that  it 
was  intended  that  the  Director  of  Public  Works  would  be  bound  by  the 
decision  on  appeal,  but  I  cannot  state  as  an  abstract  matter  that  it 
would  be  mandatoiy  for  the  Director  to  comply  with  every  decision  of 
the  Board,  as  the  direction  given  to  the  Director  pursuant  to  the  de- 
cision would  necessarily  have  to  be  within  his  Charter  powers  to  per- 
form,  I  have  in  mind  particularly  your  further  question  as  to  whether 
the  Controller  would  be  legally  required  to  honor  any  warrant  issued 
pursuant  to  any  such  change  authorized  by  the  Board.  Thus,  in  this 
further  question,  a  change  is  obviously  being  considered  that  would 
have  the  effect  of  creating  an  obligation  against  the  funds  of  the 
City  and  County  of  San  Francisco,  and,  in  this  connection,  you  are 
reminded  of  the  various  Charter  restrictions  on  the  creation  of  obli- 
gations against  City  and  County  funds  and  the  mandatory  procedure  to 
be  followed. 

Thus,  Section  S6  of  the  Charter  provides  as  follows: 

"SECTIOi  d6.  No  ordinance  or  resolution  for  the  ex- 
penditure of  money,  except  the  annual  appropriation  ordi- 
nance, shall  be  passed  by  the  board  of  supervisors  unless 
the  controller  first  certify  to  such  board  that  there  is  a 
sufficient  \inencumbered  balance  in  a  f\md  that  may  legally 
be  used  for  such  proposed  expenditure,  and  that,  in  the 
judgment  of  the  controller,  revenues  as  anticipated  in  the 
appropriation  ordinance  for  such  fiscal  year  and  properly 
applicable  to  meet  such  proposed  expenditure  will  be  avail- 
able in  the  treasury  in  sufficient  amount  to  meet  the  same 
as  it  becomes  due. 

•♦No  obligation  involving  the  expenditure  of  money 
shall  be  incurred  or  authorized  by  any  officer,  «aployee, 
board  or  commission  of  the  city  and  county  unless  the  con- 
troller first  certify  that  there  is  a  valid  appropriation 
from  which  the  expenditure  may  be  made,  and  that  sufficient 
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xmencumbered  funds  are  available  in  the  treasuzy  to  the 
credit  of  such  appropriation  to  pay  the  amount  of  such 
expenditure  when  it  becomes  due  and  payable. 

"Every  officer  who  shall  approve,  allow  or  pay  any 
demand  on  the  treasury  not  authorized  by  law,  ordinance 
or  this  charter,  shall  be  liable  to  the  city  and  county 
Individually  and  on  his  official  bond  for  the  amount  of 
the  demand  so  illegally  approved,  allowed  or  paid. 

"Each  such  certification  shall  be  immediately  record- 
ed by  the  controller.  Each  sum  so  recorded  shall  be  an 
encumbraice  for  the  purpose  certified  until  such  obliga- 
tion is  fulfilled,  cancelled  or  discharged,  or  until  the 
ordinance  or  resolution  is  repealed  by  the  board  of  super- 
visors. 

"All  obligations  incurred,  all  ordinances  passed, 
and  resolutions  and  orders  adopted,  contrary  to  the  pro- 
visions of  this  section,  shall  be  void  and  any  claim  or 
demand  against  the  city  and  coimty  based  thereon  shall 
be  invalid." 

Tour  attention  is  also  particularly  called  to  the  provisions  of 
Section  35  of  the  Charter  relating  to  Expenditures  and  Payments  of  Claims, 
and  the  last  paragraph  of  Section  97  providing  for  alterations,  modifi- 
cations or  extras  in  a  contract  which  may  have  to  be  considered  in  a 
particular  case. 

In  view  of  these  Charter  restirictions,  which,  of  course,  take  pre- 
cedence over  the  provisions  of  the  Public  Works  Code,  it  is  impossible 
for  me  to  give  a  specific  answer  to  your  abstract  questions,  but  I 
shall  be  pleased  to  render  an  opinion  on  the  specific  problem  before 
you  if  you  will  present  a  statement  to  me  of  the  particular  facts  in- 
volved. 

Respectfully  submitted, 

DION  R.  HOUI, 
City  Attorney, 
TJB 
To:  Board  of  Supervisors 

Attn:   John  R.  McGrath,  Clerk 
cc:  Director  of  Public  Works 
Controller 
Office  of  the  Mayor 
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January  27,   I95O 

SUBJECT:      RESPONSIBILIH  OF   SOUIHERK  PACIFIC  COMPANY  TO  RECEIVE 

SEWAGE  VHICH   DRAINS  INTO  A   SEWER   CONSTRUCTED  BY   CROCKER 
ESTAl-E   COMPANY   UNDER  AUTHORITY  OF  A  LICENSE  AGREEiviENT. 

Dear  Sir: 

This  office  is  in  receipt  of  your  request  for  an  opinion 
as  follows: 

"An  accepted  City  sewer  in  a  public  street  discharges, 
and  has  discharged  for  some  40  years,  at  the  property  line 
into  a  sewer  264  feet  long  situated  in  the  property  of  the 
Southern  Pacific  Company,  which  sewer  was  constructed  by 
the  Crocker  Estate  CoB»pany  under  authority  of  a  license 
agreement  of  which  a  photostat  copy  is  attached  hereto. 

The  above  264-foot  sewer  discharges,  and  has  discharged 
since  its  construction,  into  a  private  Southern  Pacific 
sewer  which  traverses  that  Company's  property  and  eventu- 
ally discharges  into  a  City  sewer. 

The  Southern  Pacific  Company  has  recently  notified  this 
Department  that  it  wishes  to  abandon  its  above  private 
sewer  for  which  it  has  no  further  use  and  has  requested 
that  the  City  build  and  maintain,  at  the  City's  expense, 
a  substitute  sewer  for  which  the  Company  would  grant  an 
easement. 

We  have  been  unable  to  find  any  record  of  any  instru- 
ments^ other  than  the  above  license  agreement,  in  any  way 
relating  to  any  right  of  the  City  to  connect  its  sewer 
into  the  said  «ewers  which  are  situated  in  Southern 
Pacific  Company  property. 

Will  you  please  give  rae  your  opinion  as  to  whether  the 
Southern  Pacific  Compeny  is  obliged  to  receive  the  sewage 
from  the  above-mentioned  accepted  City  sewer  and  to  main- 
tain and  operate  a  sewer  across  its  property  for  the  con- 
veyance of  said  sewage. 

If  there  is  no  obligation  upon  the  Company  to  maintain 
its  sewer  I  must  accede  to  its  request  end  I  will,  there- 
fore, appreciate  an  early  reply  so  that  I  can  make  imme- 
diate provision  in  the  Budget  for  the  expense  entailed." 

OPINICM 

The  License  Agreement,  a  copy  of  which  you  attached  to  your 
request,  is  an  agreement  dated  April  1,  1909,  between  the  Southern 
Pacific  Company,  a  corporation,  named  therein  as  Licensor,  and  th« 
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Crocker  Estate  Company,  a  corporation,  named  therein  as  License*. 
The  agreeir.ent  provides  that  the  Licensor  granted  a  license  to  the 
Licensee  for  the  privilege  of  constructing,  maintaining  and  opera- 
ting a  10"  iron  stone  pip®  sewer  for  the  puirpose  of  transporting 
drainage  and  sewage.   The  agreement  further  provides  that  there 
shall  be  en  annual  consideration  of  ijpl.OO  per  year  or  fractional 
part  of  a  year  in  the  event  of  cancellation.   The  agreement  pro- 
vides generally  for  the  indemnification  of  the  Licensor  by  the 
Licensee  for  any  damage  or  liability  resulting  from  the  construc- 
tion, maintenance  or  operation  of  the  sewer.  The  agreement  fur- 
ther provides  for  the  revocation  of  the  privilege  granted  and 
provides  that  the  licensee  phall  remove  the  sewer  upon  the  can- 
cellation or  revocation  of  the  license  agreement.   There  is  a 
further  provision  to  the  effect  thst  "should  the  Licensor  at  any 
time  require  the  removal  of  said  structure  or  changes  in  the 
location  thereof,  the  Licensee  shall  at  Licensee's  own  cost  and 
expense  immediately  remove  said  structure  or  change  the  location 
thereof  upon  receiving  written  notice  from  the  Licensor".   There 
is  an  additional  provision  which  provides  that  there  shall  be  no 
assignment  of  the  license. 

It  is  apparent  that  the  right  of  the  City  and  County  of 
San  Francisco  to  discharge  sewage  into  the  264  foot  sewer  depends 
entirely  upon  the  agreement  between  the  Southern  Pacific  Company 
and  the  Crocker  Estate  Company.  It  is  apparent  tliat  the  Southern 
Pacific  Company  has  not  made  any  direct  agreement  with  the  City 
and  County  of  San  Francisco  which  would  allow  the  City  and  County 
to  use  its  property  for  the  disposal  of  sewage.  Should  the 
Southern  Pacific  Company  liave  the  legal  right  therefore  to  cancel 
the  license  granted  to  the  Crocker  Estate  Company,  it  would  be 
necessary  to  reconstruct  the  sewer. 

The  case  of  BECKETT  v.  CITY  OF  PARIS  DRY  GOODS  COMPANY, 
14  Cal.  (2d)  633-637,  held  that: 

"A  license  because  it  is  personal  is  incapable  of 
being  assigned  by  the  licensee."  (EASTMAN  v,  PIPER, 
66  Cal.  App.  554.) 

The  case  of  COUNTY  OF  ALAWEDA  ▼.  ROSS,  32  Cal.  App.  (2d) 
135,  is  in  point  inasmuch  as  it  was  concerned  with  the  right  of 
the  County  of  Alameda  to  repair  certain  property  under  a  license. 
In  the  course  of  its  opinion  the  court  made  the  following  obser- 
vations, (p.  141): 

"Under  certain  circiunstances  a  license  which  is 
ordinarily  revocable  at  will  may  become  irrevocable  by 
the  licensor,  when  the  licensee,  e.cting  in  good  faith 
under  the  terms  of  the  instrument,  constructs  valuable 
improvements  on  the  property,  making  it  unjust  to 
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permit  the  cancellation  without  first  fully  com- 
pensating the  licensee  for  his  loss  and  expen- 
diture of  money.   (2  TIFFANY  ON  REAL  PROPEfiTT, 
2d  ed.,  p.  1206,  sec.  349  /d/.)  But  that  principle 
has  no  application  to  the  present  circumstances. 
The  specific  terms  of  this  license  contemplates  pay- 
ment by  the  County  of  Alameda  for  maintenance. 
repairs  and  reconstruction  of  the  bridges  witn  the 
absolute  right  of  revocation  in  spite  of  such 
expenditures.   The  county  was  not  deceived  into 
believing  it  could  acquire  vested  unrevocable 
rights  in  the  bridges  by  incurring  such  expendi- 
tures." ^  if  '"f  ^  --^  ^ 

"Among  the  burdens  or  servitudes  imposed  upon 
land  which  may  be  conveyed,  although  not  attached 
to  land,  are  rights  of  way.  (Sec.  802,  CIV.  CODE.) 
We  may  assume  that  the  ri^ht  or  privilege  to  use 
tne  bridges,  under  the  circumstances  of  this  case, 
constitutes  a  license  and  not  an  easement  which  is 
attached  to  the  land.  Ordinarily,  an  easement  Is 
a  permanent  interest  in  the  realty,  while  a  license, 
at  least  so  long  as  it  is  executory,  may  be  revoked 
at  pleasure.  (1  THOxMPSON  UN  RKAL  PIIDPERTY,  p.  362, 
sec.  232;  DAVia  v.  TWAT,  l6  Ariz.  566  /147  Pac. 
750,  i..R.A.  1915£,  604/;  EASTI^N  v.  PIPER,  6d  Gal. 
App.  554  Z229  Pac.  1002/.) 

"A  right  of  way  is  primarily  a  privilege  to 
pass  over  another's  land.  It  does  not  exist  as  a 
natural  right,  but  must  be  created  by  a  grant  or 
by  its  equivalent.  Such  rights  of  way  may  be 
either  public  or  private.   (2  TIFFANY  ON  REAL 
PRUPiiRTY,  p.  1249,  sec.  35^.)  A  license  may  be 
revoked  either  by  express  words  to  that  effect  or 
by  the  acts  and  conduct  of  the  licensor.  (2  TIFFANY 
ON  REAL  PROPERll,  p.  1218,  sec.  349  M/   and  /•/ , 
It  is  cl«ar  that  the  language  employed  in  the 
license  for  the  County  of  Alameda  to  use  the  bridges 
for  public  traffic,  expressly  reserves  the  right  in 
the  government  to  revoke  that  privilege  at  will, 
with  or  without  cause." 

The  Circuit  Court  of  Appeals,  Ninth  Circuit,  in  the  case 
of  SMITH  V.  ROYAL  INSURANCE  COMPANY,  LTD.,  Ill  Fed.  (2d)  66?, 
had  occasion  to  determine  the  right  of  a  licensee  under 
California  statutes.  The  court  made  the  following  statement 
(p.  670): 


"A  license  has  been  defined  by  the  California 
courts  6s  'an  authority  to  do  a  particular  act, 
or  series  of  acts,  on  another's  land,  without 
possessing  any  estate  therein' .  EMERiJOK  y, 
BERGIN,  76  Cal.  197,  1^  P.  264,  266;  POTTER  v. 
MERCER,  53  Cal.  66?,  SHAW  ▼.  CALDWELL,  16  Cal. 
App.  1,  115  P.  941;  16  CAL.  JUR.  277.  It  has 
also  been  defined  as  'a  personal,  revocable,  and 
unassignable  privilege  conferred  either  by 
writing  or  parol  to  do  one  or  more  acts  on  land 
without  possessing  any  interest  therein' , 
GRAVELLY  FORD  CANAL  CO.  v.  POPE  &  TALBOT  LAND 
CO.  36  Cal.  App.  717,  17iJ  P.  155,  163:  EaSTMAN 
V.  PIPER,  68  Cal.  App.  554,  229  P.  1002;  16  Cal. 
Jut.  277.  In  SHAW  v.  CALDWELL,  supra,  the  court 
said  /16  Cal.  App.  1,  115  P.  941/:  'The  test  to 
determine  whether  an  agreement  for  the  use  of 
real  estate  is  a  license  or  a  lease  is  whether 
the  contract  gives  exclusive  possession  of  the 
premises  against  all  the  world,  including  the 
owner,  in  which  case  it  is  a  lease,  ar   whether 
it  merely  confers  a  privilege  to  occupy  under  the 
owner,  in  which  case  it  is  a  license'!'  -•  =^   v  ♦." 

It  is  apparent  that  the  Crocker  Estate  Company  had  a 
license  for  which  it  paid  a  rental  on  the  basis  of  |1.00  per  year. 
This  license  v/as  subject  to  revocation  at  any  time  by  the  Southern 
Pacific  Company.   The  Southern  Pacific  Company  has  seen  fit  to 
revoke  the  license  in  accordance  with  its  agreement. 

lou  are  therefore  advised  that  the  Southern  Pacific 
Company  is  not  obliged  to  receive  the  sewage  through  the  264  foot 
sewer  pipe  in  view  of  the  fact  that  it  has  cancelled  the  license 
for  the  sewer. 

Respectfully  submitted. 


DION  R.  HOLM, 
City  Attorney. 


RJB 

To:  Mr.  H.  C.  Vensano 

Director  of  Public  Works 

cc:  Chief  Administrative  Officer 
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January  30,  1950 


SUBJECT:   RE:   USE  OF  COLUrffllA  SQUARE  AS  A  PARKING  AREA;  EFFECT  OF 
SECTION  U.l  OF  THE  CHARTER. 

Dear  Sir: 

This  office  is  in  receipt  of  your  request  for  an  opinion  wherein 
you  ask  to  be  advised  whether  the  adoption  of  section  41*1  of  the  Charter 
covering  the  sale,  abandonment  or  discontinuance  of  the  use  of  land  held 
for  park  purposes  will  permit  Columbia  Square  to  be  used  as  a  parking 
area  at  the  present  time. 

Section  41«1  of  the  Charter,  adopted  in  1949 i  sets  forth  the  con- 
ditions under  which  park  lands  no  longer  needed  for  park  purposes  may 
be  sold,  abandoned  or  discontinued,  and  the  procedure  for  such  abandon- 
ment or  discontinuance.  This  section  provides: 

"Notwithstanding  any  other  provisions  of  this  charter, 
whenever  lands  which  are  or  shall  be  used  or  intended  for  use 
for  parks  or  squares  are  no  longer  needed  for  park  or  recrea- 
tional purposes,  such  lands  may  be  sold  or  othervise  disposed 
of,  or  their  use  for  park  purposes  may  be  abandoned  or  discon- 
tinued; provided  that  nothing  herein  shall  be  construed  to  auth- 
orise the  discontinuance  or  abandonment  of  the  use  of  such  lands, 
or  any  change  in  the  use  thereof  which  will  cause  the  reversion 
of  such  lands  to  private  ownership,  or  cause  the  forfeiture  of 
the  ownership  thereof  in  fee  by  the  City  and  Coiuity  of  San  Fran- 
cisco, or  as  authorizing  the  discontinuance  of  the  use  of  park 
lands  acquired  in  any  proceeding  v/herein  a  local  assessment  based 
on  benefits  was  or  shall  be  levied  to  provide  funds  for  such  ac- 
quisition; and  provided  further  that  the  general  laws  of  the 
State  of  California  authorizing  municipal  corporations  to  abandon 
or  to  discontinue  the  use  of  land  for  park  purposes,  authorizing 
the  sale  or  other  disposition  of  such  lands,  and  providing  proce- 
dures therefor  and  for  matters  relating  thereto,  shall  be  appli- 
cable to  the  City  and  County  of  San  Francisco  and  to  all  lands 
held  or  used  by  it  for  park  purposes  and  shall  govern  and  control 
exclusively  in  respect  thereto." 

It  will  be  noted  from  the  above  section  that  the  conditions  for  the 
abandonment  or  discontinuance  of  park  lends  are  the  following: 

1.  The  lands  must  no  longer  be  needed  for  park  or  re- 
creational purposes, 

2.  The  abandonment  or  change  of  use  shall  not  cause  the 
reversion  of  such  lands  to  private  ownership  or  cause 
the  forfeiture  of  the  ownership  thereof  in  fee  by  the 
City  and  County  of  San  Francisco. 
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3*  The  use  of  park  lands  must  not  be  discontinued  where 
they  were  acquired  in  any  proceeding  wherein  a  local 
assessment  based  on  benefits  was  levied  to  provide 
funds  for  such  acquisition. 

4*  The  general  laws  of  the  State  of  California  authorizing 
municipal  corporations  to  abandon  or  to  discontinue  the 
use  of  land  for  park  purposes,  authorizing  the  sale  or 
other  disposition  of  such  lands,  and  providing  procedures 
t}ierofor,  shall  apply  to  the  City  and  County  of  San  Fran- 
cisco and  to  all  lands  held  or  used  by  it  for  park  pur- 
poses, and  shall  govern  and  control  exclusively  in  res- 
pect thereto. 

Reference  is  made  to  ray  opinion  of  June  6,  1949,  a  copy  of  which 
is  attached  hereto,  wherein  an  analysis  was  made  of  the  general  laws 
of  the  State  of  California  governing  the  abandonment  and  discontinuance 
of  parks. 

In  view  of  the  conditions  set  forth  in  section  41 •!  and  the  re- 
quirements of  the  general  laws  of  the  State  of  California,  Columbia 
Square  may  not  now  be  used  as  a  parking  area,  as  the  procedure  required 
for  the  abandonment  and  discontinuance  of  Columbia  Square  as  a  park  has 
not  been  complied  with. 

You  are  advised  accordingly, 

xU^spectfully  submitted, 

DION  R,  H0Li4, 
City  Attorney, 

LSr4 

To:  Board  of  Supervisors 

Attn:  Supervisor  George  Christopher 

cc:  Office  of  the  i-Iayor 
Police  Commission 
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January  30,  1950 

SUBJECT:   THE  GRANTING  OF  FUNDS  FROM  MAINTENANCE  OF  MINORS  FUND 
TO  DEFRAY  BURIAL  E1FENSE3. 

Dear  Sir: 

ITiis  office  is  in  receipt  of  your  request  for  an 
opinion  as  follows: 

"This  department  would  appreciate  obtaining  an 
Opinion  from  your  office  relative  to  the  following 
matter* 

A  boy  who  is  a  ward  of  this  Court  is  suffering 
from  an  incurable  disease,  and  it  is  the 
opinion  of  the  medical  staff  in  attendance 
that  the  boy  has  but  a  short  time  to  live. 

Would  it  be  permissible  for  this  Court  to 
gi^nt  funds  from  the  Maintenance  of  Minors 
Fund  of  the  Juvenile  Court  Department  to 
defray  burial  expenses  in  the  event  of  the 
boy' s  death? 

Maintenance  is  not  being  granted  for  this  boy 
at  the  present  time.  Vould  this  factor  have 
any  bearing  upon  the  authority  of  the  Court 
to  grfe-nt  funds  for  burial  expenses? 

Your  assistance  in  this  matter  will  be  deeply 
appreciated," 

OPINION 

A  study  of  the  law  pertaining  to  the  benefits  extended 
by  the  State  and  the  City  and  County  of  San  Francisco  to  wards 
of  the  Juvenile  Court  of  said  State  and  City  and  County,  results 
in  the  finding  that  all  such  benefits  are  given  to  and  received 
by  such  persons  during:  their  lives  . 

VJelfsre  &  Institutions  Code.  Div.  2,  Pt.  1,  Oh.  2, 
Art.  10,  section  860,  provides"  that  " the  board  of  super- 
visors of  each  county  is  hereby  authorized  to  establish,  either 
generally  or  for  individual  wards  or  according  to  classes  or 
groups  of  wards,  a  maximum  amount  which  the  court  may  order  the 
county  to  pay  for  such  support  and  maintenance.  All  orders  made 
pursuant  to  the  provisions  of  this  section  shall  state  the  amounts 
to  be  so  paid  from  the  county  treasury,  and  such  amounts  shall 
constitute  legal  charges  against  the  county."  Pursuant  to  such 
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authority  given  in  the  aforesaid  law,  the  Board  of  Supervisors 
enacted  Ordinance  No.  5567  (Series  of  1939)  in  June,  1949.  which 
provides  for  tho  fir^ocisl  EUpport  of  v.^rde  of  the  Juvenile 
Court  by  the  City  and  County  of  San  Francisco.   This  ordinance 
provides  for  the   ovents   v,h.-2a  ani  liie  amounts  v,hich  the  Juvenile 
Court  may  order  the  City  and  County  of  San  Francisco  to  pay  from 
its  treasury  j.s  Icg^al  chorges,  for  necessary  suppoi^t  asxd   msin- 
tenance  of  wards  of  said  court,  and  of  minor  parsons  concerning 
whom  petitions  have  been  filed.   The  law  provides  for  expendi- 
tures to  bo  maie  for  clothing,  keep,    dental  and  medical  care, 
personal  rsquire'aanta,  recreation  needs,  special  hospitaliaation, 
etc.,  but  it  is  silent  insofar  as  burial  expenses  are  concerned. 
Other  laws  of  tha  State  pertaining  to  the  authority,  powers  and 
jxirisdiction  of  the  Juvenile  Court,  and  portainlag  to  the  rights 
of  minors  generally  and  of  minors  and  v/ards  of  the  Juvenile 
Court  particularly,  have  been  studied,  but  no  special  provisions 
allowing  benefits  or  relief  similar  to  that  mentioned  in  your 
letter  nave  been  found.  Of  course,  the  State  provides,  in  its 
Health  <sc  Safety  Code,  Div.  7,  Pt.  1,  Chapters  2  to  6  inclusive, 
for  the  disposition  of  dead  bodies,  claimed  or  unclaimed,  but  no 
special  provision  has  been  made  for  minors  or  wards  of  the 
Juvenile  Court. 

I  must  therefore  conclude  that  the  Juvenile  Court  is 
without  authority  to  grant  funds  from  the  "Maintenance  of  Minors 
Fund"  of  the  Juvenile  Court  Department  to  defray  burial  expenses 
of  said  minor,  and  tne  fact  that  said  minor  is  not  being  granted 
maintenance  at  this  time,  has  no  bearing  or  effect  on  this 
opinion. 

Respectfully  submitted, 


DION  H.  HOLM, 
City  Attorney, 

JEB 

To:  Mr.  George  V.  Ososke 

Chief  Probation  Officer 
Juvenile  Court  Department 
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January  30,  1950 

SUBJECT:   SE\^R  MAINTENANCE  IN  EASEMENTS  —  ST.  FRANCIS  WOODS, 

Dear  Sir: 

This  office  is  in  receipt  of  your  request  for  an  opinion  which 
reads  as  follows: 

"On  March  31,  194^,  a  communication  was  sent  to  former  City 
Attorney  John  J.  0*Toole  requesting  an  opinion  as  to  the  obliga- 
tion of  the  City  and  County  of  San  Francisco  for  the  maintenance 
and  repair  of  sewers  in  St.  Francis  Wood  and  St.  Francis  Wood  Ex- 
tensions Nos.  1,  2  and  3»  A  written  opinion,  dated  June  6,  194^ 
titled  "Severs,  Obligation  for  Maintenance  of,  By  City  and  County 
In  St.  Francis  Wood  and  Extension  Area"  was  received  in  reply  to 
my  letter. 

"Subsequent  to  receipt  of  the  above  mentioned  opinion,  the 
Bureau  of  Sewer  Repairs  has  on  two  or  three  occasions  been  re- 
quested to  make  repairs  to  sewers  in  easements  in  St.  Francis 
Wood  and  Extensions  1,  2  and  3*     The  questions  confronting  us 
now  are: 

"1.  Who  is  responsible  for  maintenance  and  repair  of  sewers 
which  were  constructed  by  the  owners  of  the  subdivisions, 
none  of  which  were  ever  accepted  by  the  City;  and 

"2»  If  the  City  is  not  responsible  for  the  maintenance  and 
repairs  of  such  sewers,  whose  obligation  is  it,  and  what 
action  can  be  taken  by  the  City  to  ensure  the  proper  main- 
tenance and  repair  of  the  sewers? 

"The  following  portions  of  owners'  affidavits  on  the  recorded 
maps  of  the  several  subdivisions  contain  all  the  information  rela- 
tive to  easements: 

"6T.  FRANCIS  WOOD 

"Recorded  in  Map  Book  "G"  Pp.  32-^3,  October  5,  1912 

"•Areas  enclosed  by  dotted  lines,  colored  blue,  and  lot  lines 
nearest  thereto,  are  the  locations  of  easements  and  rights  of  way 
hereby  reserved  for  the  construction,  maintenance  and  repair  of 
sewers,  water  and  gas  pipes,  telephone  and  electric  poles,  wires 
and  conduits,  with  all  necessary  attachments  and  appurtenances. 

"•The  streets,  highways,  parks,  paths,  passageways,  and  tho- 
roughfares shown  on  the  above  map  were  reserved  for  private  use 
until  October  5,  1917,  five  years  after  recordation  of  the  map,  at 
which  time  they  were  dedicated  for  public  use.  No  reference  is 
made  to  easement  areas  in  the  owner's  (Westgate  Park  Company) 
affidavit. » 
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"*ST.  FRANCIS  WOOD  EXTENSION  NO.  1 

"♦Resubdivision  of  Portion  of  St,  Francis  Wood  Recorded 
in  mp   Book  "H"  Pp.  5^  to  60,  February  15,  1917. 

"'Areas  enclosed  by  dotted  lines  and  lot  lines  nearest 
thereto  are  the  locations  of  easements,  and  ri^ts  of  way  are 
hereby  reserved  to  Westgate  Park  Company  for  the  construction, 
maintenance  and  repair  of  sewers,  water  and  gas  pipes,  telephone 
and  electric  poles,  wires  and  conduits,  with  all  necessary  attach- 
ments arid  appurtenances. ' 

w»ST.  FHANCIS  WOOD  EXTENSION  NO.  2, 

•• 'Recorded  in  Map  Book  "H"  Pp.  76-77,  May  1,  1917. 

"'Areas  enclosed  by  dotted  lines  and  lot  lines  nearest 
thereto  are  the  locations  of  easenientsj  said  easements  are  three 
feet  in  width  unless  otherwise  noted  on  said  map.  Rights  of  way 
are  hereby  resei'ved  to  Westgate  Park  Corapany  in  said  easements 
for  the  construction,  maintenarice  and  repair  of  sewers,  water  and 
gas  pipes,  telephone  and  electric  poles,  wires  and  conduits,  with 
all  necessary  attachments  and  appurtenances. ' 

"'ST.  FRANCIS  WOOD  EXTENSION  NO.  2. 

"'Re subdivision  of  a  Portion  of  St.  Francis  Wood,  Recorded 
in  Map  Book  "H"  Pp.  101,  October  22,  191^. 

"'Areas  enclosed  by  dotted  lines  and  lot  lines  nearest 
thereto  are  the  locations  of  easements;  said  easements  are  three 
feet  in  width  unless  otherwise  noted  on  said  map.  Rights  of  way 
are  hereby  reserved  to  Westgate  Park  Company  in  said  easements 
for  the  constmiction,  maintenance  and  repair  of  sewers,  water  and 
gas  pipes,  telephone  and  electric  poles,  wires  and  conduits,  with 
all  necessary  attachments  and  appurtenances.' 

"'ST.  FKANCIS  WOOD  EXTENSION  NO.  3. 

"'Recorded  in  Map  Book  "J"  Pp.  6^-70,  October  30,  1924. 

"'Areas  enclosed  by  dotted  lines  and  lot  lines  nearest  there- 
to are  the  locations  of  easements;  said  easements  are  three  feet 
in  width  unless  otherwise  indicated  on  said  map.  Rights  of  way  are 
hereby  reserved  to  Westgate  Park  Company  in  said  easerr.ents  for  the 
construction,  maintenance  and  repair  of  sewers,  water  and  gas  pipes, 
telephone  and  electric  poles,  wires  and  conduits,  vdth  all  necessary 
attachments  and  appurtenances. ' 

"The  sewers  in  all  easements  were  constructed  by  Westgate  Park 
Corapany  v/ithout  engineering  inspection  by  tne  City.   If,  in  addition 
to  the  above  information,  you  require  copies  of  the  recorded  maps 
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before  preparing  your  opinion,  I  would  be  pleased  to  have  the 
same  delivered  to  you.   I  would  greatly  appreciate  your  opinion 
in  this  matter  at  the  earliest  possible  time  in  order  that  we  may 
take  proper  action  when  additional  breaks  occur  in  the  sewers  with- 
in the  easements.** 

iJ  P  1  N  I  0  N 

The  questions  will  be  answered  in  the  same  order  in  which  they  were 
propoTinded  in  your  request. 

"1,  Who  is  responsible  for  maintenance  and  repair  of  sewers 
which  were  constructed  by  the  owners  of  the  subdivisions, 
none  of  which  were  ever  accepted  by  the  City?" 

It  will  be  noted  with  respect  to  St.  Francis  V/ood  Extension  Nos. 
1,  2  and  3,  that  there  is  a  specific  reservation  on  the  maps  of  the  sub- 
division to  the  effect  that  the  V/estgate  Park  Corapany  reserves  to  itself 
easements  and  rights  of  way  for  the  "maintenance  and  repair  of  sewers". 
In  these  instances  there  was  no  attempt  to  dedicate  the  sewers  to  a  public 
purpose. 

The  courts  have  held  that  the  owners  of  property  must  clearly  and 
unequivocally  manifest  an  intention  to  dedicate  property  to  a  public  use 
before  there  can  be  a  dedication. 

SANTA  CLARA  v.  IVANCOVICH,  47  CA.  (2)  502; 

CITY  OF  IvIANHATTAK  BEACH  v.  CARTELYCU, 
10  Cal.  (2d)  653. 

A  dedication  of  property  to  public  use  is  never  presumed  without 
evidence  of  an  unequivocal  intention  to  dedicate. 

BABCOCK  V.  C.  W.  CLARK  CO.,  213  Cal,  3^9. 

We  have  yet  to  consider  the  attempted  dedication  of  the  subdivision 
listed  herein  as  St,  Francis  Wood.  There  was  a  specific  reservation  for 
the  construction,  maintenance  and  repair  of  sewers  in  the  recorded  map. 
The  streets,  highways,  parks,  parkways,  passageways  and  thoroughfares 
shown  on  the  map  were  reserved  for  private  use  until  October  5,  1917,  five 
years  after  recordation  of  the  map,  at  which  time  they  were  dedicated  for 
a  public  use.  There  wes  no  statement,  however,  to  the  effect  that  an 
easement  or  right  of  way  for  sewer  purposes  was  dedicated  to  the  public 
use. 

The  courts  have  held  that  the  filing  and  recording  of  a  map  is  not 
sufficient  for  a  dedication,  but  it  must  be  accepted  by  the  public, 

HAYWARD  V.  HANZER,  70  Cal,  476; 


#4 

PEOPLE  V.  REED,  6l  Cal,  70; 

WOLFiJKILL  V.  CO,  OF  LOS  ANGELES,  &0   Cal.  405; 

KILES  V.  CITY  OF  LOS  ANGELES,  125  Cal.  572; 

FEPIROGGIARO  v.  BOARD  OF  PUBLIC  WORKS,  52  Cal.  393; 

STAf4P  V.  CONNBLL  CONST.  CO.,  29  Cal.  (2)  44^. 

In  view  of  the  fact  that  there  was  no  attempt  to  dedicate  an  ease- 
ment or  a  right  of  way  covering  the  areas  in  which  the  sewers  are  loca- 
ted, the  City  end  County  of  San  Francisco  would  have  no  rif;ht  in  said 
property,   (See  6l  L.R.A.  702,  and  cases  cited  therein.)  The  City, 
therefore,  would  be  trespassing  if  it  attempted  to  do  any  work  on  said 
easements  or  rights  of  way.  There  is  therefore  no  responsibility  on  the 
City  to  '.naintaiii  the  sewers  so  located. 

"2.   If  the  City  is  not  iresponsible  for  the  maintonance 
and  repairs  of  such  sewers,  whose  obligation  is  it, 
and  what  action  can  be  taken  by  the  City  to  ensure 
the  proper  maintenance  and  repair  of  the  sewers?" 

The  City  and  County  of  San  Francisco  vinder  its  police  powers  has 
jurisdiction  over  the  preservation  of  the  comfort  and  of  the  health  of 
Its  inhabitants. 

HH.LER  V.  CITY  OF  ARCADIA,  121  C.A.  660. 

Should  a  break  in  a  sewer  therefore  tend  to  flood  the  land  of  the  ad- 
joining property,  or  should  the  break  be  a  health  hazard,  said  break 
would  be  a  nuisance. 

PEOPLE  V,  CITY  OF  LOS  ANGELES,  ^2  C.  (2)  627,643. 

A  municipality  has  the  power  to  regulate  nuisances  which  may  affect  the 
public  as  a  whole  and  may  pass  legislation  for  the  control  or  or  abate- 
ment of  a  nuisance. 

IN  RE  MATTKBVi'S,  191  Cal.  35,  3 3; 

PARKER  r.  COLBURN,  I96  Cal.  I69. 

As  indicated  above,  it  would  be  incumbent  upon  the  owners  of  the  pro- 
perty or  the  Westgate  Park  Company  or  its  successor  to  repair  the  break 
in  the  sevier  in  the  first  instance.   Should  they  fail  to  do  so,  the  City 
and  County  of  San  Francisco,  by  an  appropriate  procedural  ordinance,  may 
arrani^Q  to  rer^air  the  break  and  then  assess  the  cost  of  the  repairs 
against  the  proper  parties. 

Respectfully  submitted, 

DION  R.  HOLi'I 
«JB  City  Attorney. 

To:   Director  of  Public  Works 
cc:  Chief  Administrative  Officer 
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January  31*   1950 


SUBJECT:        SUB  N  OF  Ai'fUCATIOIl  FOU  MAi:     : 

ODM^^.*  .M— TELBPHJHi;:  POLL  OF  MJiJU...  w    >.«    ,^.  .^. 

Oantleman : 

I  aa  in  raoalpt  of  your  raqueat  for  an  opinion  as  follows: 

**!  am  attaching  copy  of  Amendment  No.  4  paa&ed  by  th« 
Art  Coniaiasion,  concerning  Marquaas  and  a  telephone  poll  of 
the  meabers  of  the  Art  CoBmisslon  regarding  the  subaisaion 
and  approval  of  Marquees. 

"Mr.  Herbert  Fleiahhaeker  hat  respectfully  requested  your 
legal  opinion  of  this  Aaendment." 

"AMENDMKNT  IV.  KAIWUEfSi  -  (Adopted  January  5,  1949). 
All  applioatlons  for  Marquees  will  be  forwarded  by  the 
Bureau  of  Building  Inspection  to  the  office  of  the  sec- 
retary, 100  Larkin  Street.   The  Secretary  will  arrange 
for  a  aeeting  of  the  Street  ;:)tructure  Committee,  Messrs. 
Ryan'^  (Chairman),  Som  and  Stackpole.'*'*'  \bithin  14  dairs 
of  the  submission  of  the  application  the  Committee  will 
advise  the  Secretary  in  writing  of  its  action.  The 
Secretary  will  then  poll  the  aenbers  by  telephone  as 
to  the  vote  of  each  aeaber  of  the  Coaaission.  If  a 
majority  of  the  meabers  of  the  Coomission  approve  the 
recooaendations  of  the  Street  Structure  Coaaittee,  their 
decision  will  be  the  authority  for  the  Secretary  to  mark 
the  application  approved.  If  negative,  the  application 
will  be  disapproved.  Said  action  will  be  confirmed  by 
Resolution  of  the  Art  Coaaission  at  the  following 
aeeting. 

***  Coaalssioner  tiyan  has  since  resigned  and  Francis 
Joseph  McCarthy  has  been  appointed  in  his  place. 

"♦♦Comaissloner  Stackpole  has  resigned  but  no  one 
has  been  appointed  in  his  place  as  yet." 

OPINION 

The  Art  Coaaission  has  Jurisdiction  to  approve  applications  for 
the  erection  of  Marquees  in  the  City  and  County  of  San  Francisco,  as 
is  evidenced  by  the  following  language  which  appears  in  Section  46 
of  the  Charter  of  the  City  and  County  of  San  Francisco: 

"The  ooamission  shall  have  siailar  powers  with 
respect  to  the  design  of  buildings,  bridges,  viaducts, 
elevated  ways,  approaches,  gates,  fences,  laaps  or  other 
structures  erected  or  to  be  erected  u].>on  land  belonging 
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to  the  eityand  county,  and  concerning  arches,  bridges, 
structures  and  approaches  which  are  the  property  of  any 
corporation  or  priv^ite  individual  and  which  shall  ex> 
tend  over  or  upon  any  street,  avenue,  highway,  park  or 
public  place  belonging  to  the  city  and  county.  Said 
eoMBlsslon  shall  eo  act  and  its  approval  shall  be  re- 
quired for  every  such  structure  which  shall  hereafter 
be  erected  or  contracted  for,  andmay  advise  in  reapect 
to  lines,  grades  and  platting  of  public  ways  sad  grounds." 

It  is  reeoBHsended  that  no  naaes  of  BeMberu  of  the  ;»treet  structure 
COBBittee  be  described  in  said  ABendment  since  the  personnel  of  said 
•OBBlttee  is  not  permanent,  and  further,  that  the  function  is  given 
to  the  5tr@et  Structure  Cotomittee  rather  than  to  particularly  naaed 
individuals. 

The  Aaendaent  proTides  that  within  fourteen  days  of  the  sub- 
Bission  of  the  application  the  CoBBittee  will  advise  the  Secretary 
in  writing  of  Its  action.  Your  attention  is  directed  to  the  follow- 
ing paragraph  also  appearing  in  Section  46  of  the  Charter  of  the 
City  and  County  of  San  Francisco: 

"The  commission  shall  decide  upon  any  expenditure 
of  less  than  one  thousand  dollars  (#1,000)  within 
fifteen  days  after  suboiseion,  and  upon  any  other  matter 
within  thirty  days  after  submission.   If  it  fails  so  to 
do,  its  decision  shall  be  considered  unnecessary." 

In  the  event  of  a  negative  vote  or  disapproval  of  an  applica- 
tion, action  would  have  to  be  taken  pursuant  to  the  aforesaid 
quotation,  and  the  AnendsMnt  should  be  considered  with  this  possi- 
bility in  mind,  both  as  to  the  time  limitation  and  where  an  expendi- 
ture of  less  than  one  thousand  dollars  (f 1,000)  is  under  considera- 
tion. 

The  language  of  t  he  ABfsndsient  which  permits  the  Stcretary  to 
poll  the  Beabers  of  the  Coaaission  by  telephone  as  to^their  vote 
is  discussed  next. 

The  general  rule  as  to  the  requirement  of  a  coBmission  to  meet 
at  a  duly  called  and  aaseabled  meeting  is  as  follows: 

"In  short,  the  general  legal  rule  is  that,  to 
bind  the  fflunicipality,  the  council  or  legislative 
body  must  be  duly  assembled  and  act  in  the  aode 
prescribed  by  the  law  of  its  creation,  evidenced 
by  an  order  entered  of  record,  and  such  act,  if 
legislative  in  character  must  ordinarily  be  by 
ordinance,  by-law  or  resolution,  or  something 
equivalent  thereto. 

"This  rule  of  course  applies  to  the  coaaission 
fora  of  municipal  governaent.   Consequently  no  single 
eoaaissioner  nor  group  of  cooidaaioners,  acting  as 
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individuals  or  a8  a  group,  but  not  regularly 
a«s«mbl«d  as  the  board  of  city  commissioners,  has 
authority  or  pover  to  bind  the  municipality  by  his 
actions,  representations  or  declarations." 
McQUILLIN,  ;:UN1GIPAL  GOi^FORATIONti,  2nd  Edition, 
Volume  2,  page  401. 

It  has  been  held  that  even  in  an  emergency  a  single  commissioner 
lias  no  power  to  bind  the  city.  WICHITA  ktSSL   JQ.  v.  VICHITA,  9^ 
Kansas  256. 

Section  19  (f)  of  the  Charter  of  the  City  and  County  of  San 
Francisco  describes  in  part  the  powersand  duties  of  boards  and 
eososissions  as  follows: 

"SiSCnoN  19.  The  board  of  superyisors  and  each 
board  and  coousission  appointed  by  the  mayor,  or 
otherwise  provided  by  this  charter,  nahall  have  powers 
and  duties  as  follows: 

"(f)  To  hold  meetings  at  regular  fixed  dates  and 
at  regular  meeting  places,  which  dates  or  places  shall 
not  be  changed  except  as  in  the  manner  provided  by 
section  10  for  the  meeting  tines  and  places  of  the 
board  of  supervisors.  All  such  meetings  shall  be 
open  to  the  public." 

It  is  further  provided  in  Section  19  (i)  of  said  Charter  as 
follows: 

"A  quoz*uffl  for  the  transaction  of  official  business 
shall  consist  of  a  majority  of  all  the  meiobers  of  each 
board  or  commission,  but  a  smaller  number  nt^iy  adjourn 
from  tisM  to  time  and  compel  the  attendance  of  absent 
members  in  the  manner  and  subject  to  penalties  to  be 
provided  Dy  ordinance " 

For  the  foregoing  reasons,  it  is  my  considered  opinion  that 
action,  when  as  a  result  of  a  telephonic  poll  of  the  members  as  to  their 
vote,  would  be  invalid  and  that  the  proper  method  is  for  the  Commis- 
sion  to  act  only  after  it  is  duly  assembled  and  in  session  for  the 
consideration  ;>f  official  business  pursuant  to  Charter  requirements. 

Therefore,  it  is  my  opinion  that  the  Amendment  should  be  revised 
in  confirmity  with  the  foregoing  observations  and  recommendations  in 
order  to  comply  with  the  Charter* 

Respectfully  submitted, 

DION  K.  HOUl, 
City  Attorney 
To:   Art  Commission 

Attn;  Mr.  Joseph  H»  Dyer,  Jr. 
LTK      Secretary 
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^UBJLCf}      APPROnjATIOM  rOR  BRLCJING  AUUI'IIONAL  FLAG   POLl£ 
ON  Vi^/i'-.KAMS  DUILDIIiG  ANU  ONI.  OU  OPiLAk  UUbS^  — 
ae:      CAUfUHNIA  k::.AH  FLAO. 

D9i\r  Sir: 

We  have  jrour  request  for  an  opinion  as  follovs: 

"I  have  a  request  for  suppXeffleotal  appropriation 
in  the  anount  of  $2,130  fron  the  War  Memorial  for 
tha  purpose  of  erecting  one  additional  flag  pole 
on  the  Veterans  buildine  and  one  on  the  Opara 
House  for  the  purpose  of  displaying  the  Callfomia 
Bear  Flag. 

"The  deeision  on  this  particular  appropriation  may 
set  a  precedent  with  far-retichla^:  effects.  If  the 
Callfomia  Leer  Flag  aust  te  flown  on  all  public 
buildings,  then  it  would  follow  that  the  City  and 
County  of  Snn  Francisco  nust  make  provision  to  fly 
that  flag  fr  m  all  public  school  buildings,  the 
Civic  Auditorium,  the  Health  Center  building,  100 
Larkin,  the  Main  Library  and  the  annex  thereto 
to^^ether  with  all  other  libraries  housed  on  city- 
owned  property,  the  City  and  County  institutions, 
including  County  Jail  Ho.  2  and  Hassler  Health 
Hone  in  San  Mateo  County.  'Whether  this  would 
apply  to  each  individual  buildin-:  comprisin;-  the 
Log  Cabin  iianch  in  3an  Mateo  County  and  on  each 
indiviJual  building  in  the  new  Youth  Guidance 
Center  la  c  question  v^hich  appears  to  me  also 
to  be  involved.** 

OPINIOH 

The  first  question  contained  in  your  letter  is  whether  or 
not  a  request  from  the  War  Memorial  for  a  supplemental  appiopriu- 
tion  for  tho  purpose  of  areetin^  an  additional  flag  pole  on  the 
Vaterans*  building  and  one  on  the  Opera  House  for  the  purpose  of 
displaying  the  B«ar  Flag  of  California,  should  be  approved. 

I>«ering*s  General  Laws.  (And.  1949),  Act  2636,  (soaetines 
referred  to  as  Flag  Act  of  1943;  section  1  thereof,  among  other  things, 
provides  as  follows: 

"The  Flag  of  the  United  States  of  America,  the 
symbol  of  Federal  soveroignty,  and  the  Flag  of 
the  State  of  California  (the  Fear  Flag),  the  symbol 
of  the  ot«te*s  sovereipjtkty,  shall  be  prominently 
installed,  displayed  and  maintained  j^  the  following 
places  in  the  State,  to  wit( 
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(•)  in  all  rooBB  where  any  court  or  any  cowwJss 
State,  county,  cltv  and  county  or  nunicipal,  hoL 
any  sessions  whatever •** 

Section  2  of  said  Act,  in  sub-sections  (a)  and  (d)  thereof, 
provides  as  follows t 

"The  Klar.  of  the  United  States  of  Anerica  and  the 
Flag  of  the  State  of  California  (the  Bear  Flag) 
shall  be  prominently  displayed  during  buainess  hours 
upon  or  in  fiont  of  the  buildings  or  grounds  of,  SL 
at  each  of  the  followinK  places*  to  wit: 

"(a)   £ach  public  building,  whether  such  buildini^ 
belongs  to  the  State  or  county  or  city  and  county 
or  a  municipality. 

"(d)   At  the  entrance  or  upon  the  gx*ounds  or  upon   ^ 
the  adjBinistration  building,  of  every  university, 
college,  hi';^  school  and  gravnar  grade  school, 
both  public  and  private,  within  the  State  of 
California." 

Insofar  as  your  specific  question  is  concerned,  it  is 
evident  from  the  foregoing  law,  that  the  Bear  Flag  of  the  State 
of  California  nust  be  floim  at  both  the  Veterans*  building  and  the 
Opera  House*  Insofar  as  the  general  natters  of  your  letter  are 
concerned,  it  is  my  opinion  that  the  State's  Bnar  Flag  Bust  be 
flown  from  all  of  Ssn   Francisco's  publicly  owned  buildinAr;s,  in- 
cluding^ those  named  in  your  letter* 

The  law  requires  that  both  t  e  Federal  and  the  State  flags 
be  displ^^yed  in  the  instances  above  mentioned,  but,  there  is  no 
requirement  that  each  be  displayed  on  a  separate  fla^;  pole*  ^7 
of  the  Act  2636,  pi'ovidest 

**  here  the  National  and  State  Flags  are  used  as 
herein  provided,  they  must  be  of  the  sane  sise  and 
if  only  one  flag  pole  is  used,  the  National  Flag  must 
be  above  the  State  Fla^  and  the  State  Flag  shall  be 
so  hunf,  as  to  not  interfere  with  any  part  of  the 
National  Flag  above  it  and  at  all  times  the  National 
FlaG  Bust  be  placed  in  the  position  of  first  honor." 

Therefore  it  appears  pz-oper  that  where  one  flaf.  pole  is 
presently  installed  on  a  public  lulldin  ,  or  in  front  of  the 
buildinc.  or  the  grounds  of  the  buildin^^,  the  erection  of  a 
second  pole  is  not  n^^cessary,  althou/',h  in  many  instances, 
from  an  aesthetic  or  artistic  standpoint,  a  public  building 
of  great  dignity  or  prestige  might  require  a  second  pole. 
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Vlth  raference  to  your  second  question,  of  whether  or 
not  each  Individual  luildin^r;  comprising  tho  group  known  as  Log 
Cabin  v&nch,  in  ^nn  Mateo  County,  and  each  luilding  in  the 
Touth  Ouidi^nce  Center,  s  ould  be  equipped  with  flag  poles  upon 
which  the  National  and  State  Flags  should  be  flown,  I  believe 
that  accordinj^to  the  law  quoted  above,  one  central  pole  with 
both  flags  being  flown  therefrom  would  be  sufficient  ooBpliance 
at  each  group  of  buildings* 

Respectfully  subnltted, 

City  Attorney. 


J£B 


To:  The  Mayor 

cc  to  Var  Memorial 
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February  6,  1950 


SUBJiiCT:      TSRM  "POLICE  OF'FICER"   DOr^ii  HOT  APP5AR  IN 
THE  KETIKaXuENT  PltUVlJlONli  OF   THE  CHAitTgR 


Gtntlemen: 

This  will  acknowledge  receipt  of  yo\ir  recent  request 
for  an  opinion  as  follows: 

"...  in  view  of  your  opinion  rendered 
in  January,  1949  to  the  effect  that  the  teinn 
*  police  officers'  does  not  include  captains, 
lieutenants  or  sergeants  in  the  Police  De- 
partment, Supervisor  J.  Joseph  Sullivan 
requests  that  you  furnish  him  with  your 
written  reply  to  the  following  question; 

"Does  any  distinction  exist  with 
respect  to  the  use  of  the  term 
'police  officer'  as  that  term  is 
employed  in  Section  35  of  the 
Charter  and  in  those  sections  of 
the  Charter  dealing  with  retire- 
ment provisions  applicable  to 
members  of  the  Police  Department?" 

OPINION 

In  my  opinion  to  you  dated  January  19,  1950,  I  advised 
you  that  the  limitation  on  the  "police  officers"  permitted  in 
the  police  force,  as  appears  in  Section  35.5  of  the  charter, 
refers  solely  to  the  "'^2  Police  Officers"  of  the  Police  Depart- 
ment; and  that  there  is  no  charter  limitation  on  the  number  of 
sergeants  or  inspectors  permitted  in  the  Police  Department. 

An  examination  of  the  Retirement  Provisions  of  the 
charter,  insofar  as  they  apply  to  Policemen,  fails  to  reveal 
any  use  of  the  descriptive  term   "Police  Officers." 

Throughout  the  retirement  provisions  of  the  charter 
applicable  to  the  police  department  (sections  162,  166,  et  al. 
of  the  charter)  the  persons  therein  referred  to  are  generally 
identified  by  reference  to  them  as  "Members  of  the  Police 
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Department."  In  Section  l6d.l.l  of  the  charter  the  following 
definition  of  terms  appears: 

"Section  168.1.1.  The  following  words 

and  phrases  as  used  in  this  section,  unless 

a  different  meaning  is  plainly  required  by 
the  context,  shall  have  the  following  mean- 
ings: 


"For  the  purpose  of  the  retirement  system 
and  of  this  section,  the  terms  'members  of  the 
police  department,'   'member  of  the  department* 
or  'member*  shall  mean  any  officer  or  arnploye* 
of  the  police  department  whose  employment 
therein  began  prior  to  January  1,  1900,  or 
whose  employment  therein  began  or  shall  begin 
after  that  date.  .  ," 

Hence,  in  view  of  the  fact  that  the  term  "police  officer" 
(as  such)  does  not  appear  anywhere  in  the  Hetirwnent  provisions  of 
the  Charter,  and  the  t erms  used  are  clearly  defined  in  the  police 
provisions  of  the  lietirement  Law,  itself,  it  is  clear  tlxat   the 
construction  of  the  term  "police  officer"  in  section  3  5.5  of  ths 
charter  is  not  in  any  way  affected  by  the  terminology  used  in  the 
Retirement  provisions. 

You  are  advised  accordingly. 

Respectfully  submitted. 


DION  a.  HOLM 
City  Attorney 

TOt   Board  of  Supervisors 
ee:  Mayor  Klmer  E.  Robinson 

Supervisor  J.  Joseph  Sullivan 
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February  6,  1950 


SUBJECT:   AUTHORITY  OF  DIRECTOR  OP  PUBLIC  HEALTH  TO  REQUIRE 
LABELING  ON  FROZEN  FOOD  TO  INDICATE  DATE  MATERIALS 

WERE  ORIGINALLY  FROZEN. 


Dear  Sir: 


I  hays  your  request  for  an  opinion  as  follows: 


"Recently  it  has  been  necessary  to  draw  tentative 

regulations  for  the  handling,  storage  and  distribution 

of  frosen  foods.  These  regulations  were  promulgated 

under  the  authority  vested  in  the  Director  of  Public 

Health  in  Section  440  of  the^ Health  Code.  At  a  preliminary 
meeting  practically  all  of  the  regulations  were  agreeable 

to  all  concerned. 

"A  question  arose,  however,  that  I  hesitate  to  rule 
upon,  feeling  that  legal  advice  would  be  necessary.   Could 
you  advise  me  if  the  Director  of  Public  Health  has  the 
authority  to  require  codification  of  all  frozen  foodstuffs? 
If  so,  would  he  be  empowered  to  require  dating  that  would 
indicate  the  day,  month  and  year  in  which  the  ruaterial  had 
been  first  frosen?  This,  of  course,  would  be  rea&ly  under- 
standable to  the  public. 

"Or  would  he  be  empowered  to  require  a  secret  code  and 
a  sign  above  each  frosen  food  cabinet  which  would  be  an 
interpretation  of  the  secret  code,  ao  that  the  public  would 
know  the  exact  date  the  materials  were  originally  frozen?" , 

0  P  I  N  ION 

As  a  matter  of  general  law  boards  of  health  and  other  health 
authorities  have  only  such  powers  as  are  conferred  uf on  them  by 
statute,  either  expressly  or  by  necessary  implication  (25  Am.  Jur. 
p.  293).  In  12  Ruling  Case  Law  p.  1266  the  general  principle  is 
stated  as  follows: 

"Generally  the  authority  of  boards  of  health  or  other 
bodies  designated  to  act  as  boards  of  health,  is  prescribed 
by  general  enactments  of  the  legislature  or  by  municipal 
charters.   For  the  protection  of  the  health  of  the  community 
the  most  extensive  powers  may  be  conferred  on  such  boards 
whether  state  or  local.  Whatever  doubt  there  may  be  as  to 
the  extent  of  the  powers  not  expressly  conferred,  there  can  be 
no  question  that  the  legislature  may  invest  them  with  the 
most  ample  authority  within  the  locality  in  which  they  are 
to  act.  And  vrtiile  being  creatures  of  statute,  they  have  only 
such  powers  as  the  statutes  confer  it  is  well  settled  that 
the  authorizing  acts  should  be  construed  liberally  in  order 
to  effectuate  the  purp:>3e  of  the  legislature  ami  this  not- 
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%dth8tandinj;  that  the  liberty  of  Individual  citizens 
maj   largely  be  inTolved." 

The  foregoing  principle  of  liberal  instruction  of  health 
regulations  however,  is  subject  to  the  qualification  that  in  deter- 
mining whether  or  not  powers  derogatory  to  coioion  law  ri^ts  are 
conferred  upon  them  by  statutory  enactment,  the  rule  of  strict  con- 
struction must  be  applied  and  the  bestowal  must  clearly  appear. 
(25  Am.  Jut.  p.  291). 

It  is  also  generally  recognised  that  a  local  kealth  officer  has 
no  legislative  powers.   (25  Am.  Jur.  290). 

With  reference  to  the  powers  of  our  local  health  department 
Section  61  of  the  Charter  provides  in  part  as  follows: 

"Department  of  Public  Health,  which  shall  include 
the  functions,  institutions  and  personnel  of  the  depart- 
ment of  public  health  at  the  time  this  charter  shall  go 
into  effect  .  .  .  baid  department  shall  be  administered  by 
a  director  of  public  health  ....  The  director  of  public 
health  shall  have  and  continue  the  powers  and  duties  of  the 
health  officer  and  the  board  of  health  from  and  after  twelve 
o'clock  noon  on  the  8th  day  of  January,  1932,  at  which  time 
the  members  of  said  board  stiall  terminate,  and  such  board 
as  therefore  existing  shall  be  abolished." 

The  general  powers  and  duties  of  the  Board  of  Health  under  the 

preceding  charter  are  set  forth  in  Section  4  thereof  as  follows: 

"The  Board  shall  enforce  all  ordinances,  rules  and 
regulations  which  may  be  adopted  by  the  Supervisors  for 
the  carrying  out  and  enforcement  of  a  good  sanitary  con- 
dition in  the  City  and  County;  for  the  protection  of 
public  health;  for  determining  the  nature  and  character 
of  nuisances  and  for  their  abatement  and  for  securing  the 
proper  registration  of  births,  and  other  statistical  in- 
formation.  It  shall  from  time  to  time  submit  to  the  Super- 
visors a  draft  of  such  ordinances,  rules  and  regulations  as 
it  may  deem  necessary  to  promote  the  objects  mentioned  in 
this  section." 

With  reference  to  food  parcicularly,  in  addition  to  the  powers 
vested  in  local  health  officers  to  enforce  the  provisions  of  state 
laws  relating  to  food  such  as  the  Pure  Food  Act,  the  Board  of 
Supervisors  have  vested  in  the  Department  of  Public  Health  extensive 
powers  to  make  rules  and  regulations  with  respect  to  distribution 
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of  food  by  various  sections  of  the  Health  Code. 


I  have  eKamined  these  provisions  of  both  the  state  and  local  law 
on  food  and  find  no  specific  provision  which  would  constitute  a  primary 
standard  of  legislative  policy  with  reference  to  the  processing  of 
frozen  food  by  the  froaen  food  industry  and  its  relation  to  the  public 
health  except  Chapter  $.5  of  Division  21  of  the  State  Health  and  Safety 
Code,  enacted  in  1949,  which  provides  tVat  non-acid  and  frosen  food 
shall  be  packaged  in  a  container  of  distinctive  appearance  so  as  to 
indicate  to  the  purchaser  that  the  f.>ackage  is  not  ordinary  canned  goods 
of  «  non-perishable  nature;  that  the  container  boar  a  suitable  legend 
to  warn  consuriers  that  the  product  must  be  kept  froxen  until  ready 
for  use  and  that  low  acid  foods  vhich  are  to  oe  frosen  and  packaged 
In  hermetically  sealed  metal  containers,  shall  not  be  cooked  in  the 
containers  before  freeaing. 

Any  authority  you  have  to  impose  the  requirement  in  question 
would  therefore  have  to  be  implied  from  the  general  provisions  of  the 
law  and  particularly  from  Section  440  of  the  San  Francisco  Health  Code 
which  makes  it  unlawful  to  process  and  distribute  food  in  the  various 
designated  phases  without  **having  first  obtained  a  certificate  issued 
and  signed  by  the  Director  of  Public  Health  thrt  first,  the  premises 
are  in  a  sanitary  condition  and  that  all  proper  arrangements  for 
carrying  on  the  business  without  injury  to  the  public  health  have  been 
complioa  with,  and  second,  that  th!e  provisions  of  all  drdinalnces  or 
regulations  made  in  accordance  therewith  for  the  conduct  of  such 
establishments  have  been  complied  with"  and  which  further  provides 
that  "the  Departu^ent  of  rublic  Health  shall  from  time  to  time  adopt 
such  rules  and  regulations  as  it  may  deem  necessary  and  proper  to 
give  effect  to  this  section  and  in  accordance  therewith." 

A  proper  determination  of  the  question  you  present  hinges  largely 
on  factual  matters  not  now  before  me  but  if  you  have  found  and  deter- 
mined and  can  establish  as  a  matter  of  fact  that  the  sale  of  frozen 
foods  which  have  been  in  a  frozen  state  for  a  certain  period  of  time 
represents  a  real  and  substantial  danger  to  the  public  health  and 
that  the  requirement  of  labeling  vdLth  the  date  of  original  free«ing 
is  a  necessary  means  of  control  for  the  protection  of  the  health  of 
the  citizenry  1  believe  you  fiave  the  implied  authority  under  Section 
440  of  the  Health  Code  to  impose  this  requirement  rm   the  processors 
of  frosen  food. 

However,  to  remove  any  doubt  as  to  whether  the  imposition  of 
this  requirement  constitutes  a  legislative  act  beyond  your  constitu- 
tional powers,  1  would  suggest  that  you  recon.;nend  legislation  to 
accomplish  the  desired  result. 

You  are  advised  accordingly. 

Respectfully  submitted, 

TJ8  DION  K.  HOLM 

City  Attorney 
To:  Dr.  J.  C.  Geiger 

Director  of  Public  Health 

ce:   Chief  Administrative  Officer 
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Februpry  7,  1950. 


SUBJlCT:   change  OF  P'T  -  -  G  ;ADi.S  - 

DAMAGES  TO  .     ING  PROPEftTT 


Dear  Sir: 

W«  have  your  request  for  an  opinion  as  follows: 

"Vti'ill  you  please  inform  me  what  the  provisions 
of  the  law  are  regarding  payment  of  danages  to 
abutting  property  owners  due  to  changing  the 
official  grade  of  public  streets  in  San  Fren- 
cisco. 

"Attention  is  directed  to  Ordinance  No,  5592, 
Series  of  1939,  approved  July  13,  1949,  repeal- 
ing Article  7,  Chapter  X,  Part  II,  of  the  San 
Francisco  Municipal  Code,  entitled  'Street 
Grades*. 

"An  early  reply  to  this  letter  will  be  appre- 
ciated in  order  that  we  may  continue  negotiations 
with  about  twelve  property  owiiers  involved  in  the 
Broadway  Tunnel  project,  and  the  claim  of  Dan 
Riordan  in  connection  with  the  proposed  change 
of  grade  on  Claira  Street," 

OPINION 

The  obligation  of  the  City  and  County  of  San  Francisco  to  compensate 
the  owner  of  abutting  property  for  damages  resulting  from  a  change 
of  an  official  grade  is  fixed  by  §14,  Article  I  of  the  Constitution 
of  the  State  of  California,  the  pertinent  portion  of  which  reads  as 
follows: 

"Private  property  shall  not  be  taken  or  damaged 
for  public  use  without  Just  compensation  having 
first  been  made  to,  or  paid  into  the  court  for. 


the  owner. 


, ,  • 
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The  leading  case  in  California  is  EACHUS  v«,  L.  A.  COKSOLIDATi:,D  2LEC. 
RI.,  103  Cal.  614,  wherein  the  court  held  that  an  abutting  owner  of 
property  was  entitled  to  damages  for  the  depreciated  value  of  his 
property  which  resulted  from  the  change  of  grade.  On  page  619  the 
court  laid  down  the  following  rule: 

"Whether  the  grading  of  the  street  in  front  of 
a  lot  will  increase  or  diminish  the  value  of  the 
lot  will  depend  upon  the  relative  condition  of  the 
street  and  lot  before  and  after  the  grading,  and 
■ust  be  determined  from  the  circumstances  of  each 
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case.  Th«  elenvnts  vrhich  enter  into  this  consid- 
eration are  varied,  and  no  rule  can  be  prescribed 
which  will  be  applicable  to  all  cases.  It  is  not 
every  change  of  grade  that  will  constitute  a 
damage  to  the  adjacent  property.  An  excavation 
of  one  or  two  feet  might  not  appreciably  impair 
the  value  of  the  lot,  i^iile  one  of  twenty  feet 
would  naturally  have  that  effect;  and  the  increased 
facility  for  coBDnimication  vdth  other  pax*ts  of  the 
city,  or  the  opening  up  of  the  land  to  access  by 
the  public,  may  fully  equal,  if  not  exceed,  the 
cost  of  grading  the  lot  to  correspond  with  the 
changed  grade  of  the  street.  The  mere  fact  that 
the  property  is  worth  as  much  after  the  grading 
as  before  is  not  an  absolute  test,  since  this  may 
be  the  result  of  a  general  advance  in  values 
throughout  the  entire  vicinity,  irrespective 
of  the  grading,  or  dependent  upon  some  municipal 
improvement,  of  which  the  grading  in  front  of 
the  lot  is  only  a  part.   (Pittsburgh  etc.  Ry.  Co. 
y«  McCloskey.  110  Pa.  St.  p^ZT)  Nor  is  its  dim- 
inution in  value  for  some  particular  use  necess- 
arily a  damage  to  the  property.  The  grading  of 
a  street  may  impair  the  desirability  or  salability 
of  a  lot  for  use  as  a  residence,  while  at  the  same 
time  it  may  render  it  so  desirable  as  a  site  for  a 
warehouse  or  a  manufactory  as  to  increase  its  mar- 
ket value.  The  market  value  of  a  lot  is  not  deter- 
mined by  its  value  for  any  particular  use,  but 
results  from  a  consideration  of  all  the  uses  for 
which  it  is  adapted,  and  to  which  It  may  be  applied 
(San  Difego  Land  etc.  Co.  v.  Neale.  tt   Cal.  50); 
and  it  is  only  when  the  market  value  of  property 
is  diminished  by  the  public  use  that  the  property 
can  be  said  to  have  sustained  such  damage  as  will 
entitle  its  owner  to  receive  compensation. 

"The  same  rule  is  applicable  when  a  street  is  for 
the  first  time  reduced  to  an  established  grade,  as 
>dien  a  change  in  the  grade  has  been  made  after  tie 
street  has  once  been  brought  to  such  grade.  The 
suggestion  that  when  the  owner  dedicates  his  land 
for  a  street  it  is  with  the  understanding  and  consent 
on  his  part,  binding  also  upon  his  grantees,  that  it 
will  be  subsequently  fitted  for  use  by  grading, 
applies  with  as  much  force  to  any  subsequent  change 
in  the  established  gratAe  as  to  the  first  establish- 
ment of  a  grade.   The  power  of  the  city  to  determine 
the  grade  is  not  exhausted  with  its  first  exercise, 
and  the  dedication  by  the  owner  must  be  deemed  to 
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have  been  mad*  with  a  knowledge  of  this  principle 
as  nuch  as  with  a  consent  to  the  establishment  of 
any  grade.  The  purchaser  of  a  city  lot  fronting 
upon  a  street  takes  it  subject  to  a  right  in  the 
public  to  make  the  street  available  for  the  enjoy- 
ment of  the  easement  therein  for  which  the  street 
was  originally  dedicated;  but  we  are  not  aware  that 
it  has  ever  been  held,  where  the  foregoing  con- 
stitutional pxovision  prevailed,  that  the  public 
had  a  right  to  establish  any  grade  it  might  choose, 
irrespective  of  the  danage  such  owner  might  sustain* 
This  right  to  establish  a  grade  in  the  street  is 
attended  with  the  corresponding  obligation  imposed 
by  the  constitution,  to  make  compensation  for  any 
damage  to  the  private  property  which  may  be  caused 
by  the  public  in  its  exercise  of  the  right*  It 
may  be  conceded  that  the  dedication  of  a  street 
carries  with  it  the  right  to  make  such  a  reason- 
able grade  as  will  adapt  it  for  use,  for  in  such 
a  case  the  grading  of  the  street  would  have  the 
effect  X.O  increase,  rather  than  to  dimini^,  the 
value  of  the  lots  adjacent  thereto  by  making  them 
accessible  to  the  public;  but  if  the  municipality 
deems  it  desirable  to  establish  a  grade  which  will 
result  in  a  damage  rather  than  a  benefit  to  the 
lots,  the  owner  is  entitled  to  compensation  for 
the  amount  of  ti.is  damage*  The  establishment  of 
the  grade  is  for  the  benefit  of  the  public  rather 
than  of  the  adjacent  owner,  and  if,  in  establish- 
ing such  grade,  the  owner  suffers  damage,  his 
property  has  been  damaged  ♦for  public  use,»" 

In  the  recent  case  of  ROSE  VS.  STATE  OF  CALIFOHNB,  19  Gal*  (2d)  713, 
at  page  726,  the  court  reiterated  this  principle: 

"That  the  owner  of  property  fronting  upon  a  street 
or  highway  has  «a  appurtenant  thereto  certain  private 
easements  in  the  street  in  front  of  or  adjacent  to 
the  lot— distinguished  from  the  public  easements 
the.' ein— vhich  are  a  part  and  portion  of  his  prop- 
erty  and  are  the  private  property  of  the  lot  owner 
as  fully  as  the  lot  itself,  is  not  open  lo  question. 

"The  nature  of  this  property  right  is  described  in 
brovm  V.  board  of  Supervisors.  124  Cal.  274  at  page 
2^0  /57  Pac.  62J   as:  ♦'the  property  which  an  abutting 
owne?  has  in  the  street  in  front  of  his  land  is  the 
right  of  acoesjj  and  of  light  and  air,  and  for  an 
infringement  of  these  rights  he  is  entitled  to 
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eomp«Baation •  This  right  is  peculiar  «ad  indiv- 
idual to  the  abut t  in  r;  ovmer,  diffsrini:  from  th« 
right  of  passing  to  and  fro  upon  the  street, 
which  he  enjoys  in  common  with  the  public,  and 
any  infrinr.ement  thereof  gives  him  a  right  of 
action.  (Dillon  on  Municipal  Corporations,  ^712.) 
In  i;ACHUiJ  V.  LOS  KHGuL,/J>   CONS.  iX,  KY.  CO.,  103 
Cal.  614  Z37  Pac.  750,  42  Am.  S^^.  ilep.  U^i/,   the 
right  v^ich  the  abuttlnp,  owner  Has  to  the  use  of 
the  street  fronting  upon  his  lot  is  defined  to  bt 
an  easeaent  therein  for  t^ie  purposes  of  ingress 
and  egress,  which  attaches  to  the  lot,  and  in 
which  he  has  a  ri^t  of  property  as  fully  as 
that  vhich  he  has  in  the  lot  itself,  and  that 
any  act  of  the  mxmicipality  by  which  that  ease- 
■ent  is  destroyed  or  substantially  impaired  for 
the  benefit  of  the  public  is  a  dawige  to  the  lot 
Itself  within  the  meanln^L;  of  the  constitutional 
provision,  for  ^hich  he  is  entitled  to  compensa- 
tion.*  (See,  also,  KeCAliDLLSS  V.  CITI  OF  1.03 
i^HGoi^.i),   214  Cal.  6?  /4  Pac.  (2d)  13^/;  BACHIS 
?.  CITY  OF  LOi;  Ai4ai.Li.i3,  130  Cal.  492  762  Pac. 
829/;  GEUtiKINK  V.  CITY  OF  PBTALUKA,  112  Cal. 

)6  A4         ;:_*. 

CO.,  208  Cal.  29 
_  ,  ,       Lpal  Corporations 

•d.),  vol.  4,  pages  79,  85;  Hichols,  t.mlnent 
Domain  (2d  ed.), 
(3d  ed.),  p.  177 


306/44  Pac.  572/;  VILCOX  V.  i:NC.^iiut.VSLN ,  supra: 
LAMi.  V.  3 AN  tllLOO  ;.LL.C.  RY.  CO.,  208  Cal.  29  /280 
Pac*  10^;  McQuillan,  Municipal  Corporations  T2d 
•d.),  vol.  4,  pages  79,  85;  Hichols,  t.mlnent 
Domain  (2d  ed.),  p.  503;  Lewis,  Eminent  Domain 


Likewise  in  the  recent  case  of  bACICH  vs.  BOAKD  OF  CONl'KOL,  23  Cal, 
(2d)  343,  at  349,  the  court  stated  as  follows: 

'^The  major  issue  presented  in  this  case  is 
whether  or  not  plaintiff  may  recover  compen- 
sation under  the  constitutional  provision  (Cal. 
Const.,  art  I,  sec.  14)  in  the  light  of  the  facts 
etated  by  him.  He  is  entitled  theteto  under  the 
wordin/;  of  that  provision  if  his  property  has  been 
taken  or  damaged  for  a  public  use.  The  solution  of 
that  .question  depends  largely  upon  the  character 
and  extent  of  his  propex*ty  right.  If  he  has  a 
property  right  and  it  has  been  impaired  or  damaged, 
he  may  recover.  The  test  frequently  mentioned  by 
the  authorities,  that  he  nay  recover  if  he  has 
suffered  a  damage  peculiar  to  himself  and  different 
in  kind,  as  differentiated  from  degree,  from  that 
suffered  by  the  public  genr roily,  is  of  no  assistance 
in  the  solution  of  the  problem.  If  he  has  a  property 
right  and  it  has  been  impaired,  the  damage  is 
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necessarily  peculiar  to  himself  end  Is  different 
in  kind  from  that  suffered  by  hin  as  a  member  of 
the  public  or  by  the  puV-lic  ^^enerally,  for  his 
particular  property  right  as  a  property  ovmer 
and  not  as  a  member  of  the  public  has  been 
damaged.   (See  itOSE  V.  STATE  OF  CALIFORi.iA, 
supra.) 

To  the  same  effect:   LANU  VS.  CITY  OF  REDONDO,  page  10,  Cal.  App, 
(2d)  475;  JtiNNINOS  V3.  U2R0Y,  63  Cal.  397}  and  hli(Jv,H   VS.  KEI, 
150  Cal.  171. 

lou  are  accordingly  advised  that  the  City  and  County  of  San 
Francisco  vould  ba  responsible  in  damages  to  abutting  property 
owners  should  there  be  a  diminution  in  the  value  of  their  property 
due  to  change  in  official  grades  of  public  streets  in  San  Fran- 
cisco* 

Respectfully  submitted. 

DION  H.  HOIM 

City  Attorney. 


To:  Director  of  Property 


RJB 


n^ 


February  t,   1950 


SUBJECT:      Ai^PROPRIATiONa  FROM  Bl-iEROfiNGY   RE^&RVE  FUND. 


Dear  Sirs: 

You  have  requested  a  further  statenient  respecting  the 
method  of  passage  of  an  ordinance  appropriating  funds  from 
the  emergency  reserve  fund  established  under  the  provisions  of 
iiection  79  of  the  Charter.   For  a  more  elaborate  discussion 
of  the  statements  given  below  I  refer  you  to  opinions  of  this 
office  under  dates  of  January  17,  1950,  December  14,  1946  and 
July  17,  1935  and  also  to  a  related  opinion  of  forraer  City 
Attorney  George  Lull  under  date  of  August  19,  1913,  which  is 
referred  to  in  the  opinion  dated  July  17,  1935. 

OPINION 

An  ordinance  appropriating  funds  from  the  emergency 
reserve  fund  should  contain  a  statement  of  the  emergency 
purpose  of  the  appropriation.  That  purpose  is  limited  to  the 
meeting  of  an  emergency,  as  defined  in  either  Section  16  or 
Section  25  of  the  Charter. 

Any  appropriation  from  the  emergency  reserve  fund  can 
be  made  only  on  the  affiruiative  vote  of  three-fourths  of  the 
Board  of  Supervisors, 

If  the  emergency  is  so  severe  that  the  funds  must  be 
made  immediately  available,  the  ordinance  appropriating  them 
should  be  passed  as  an  ei.iergeacy  ordinance  with  one  passage 
only,  9  votes  being  reouired  for  passage.   In  such  case  there 
is,  of  course,  no  requirement  of  reference  to  conuriittee. 

If  the  emergency  does  not  require  immediate  use  of 
the  funds  to  be  appropriated,  the  emergency  method  should 
not  be  used  for  passage  of  the  ordinance.  For  instance,  if 
there  is  time  to  meet  the  emergency  and  still  send  the 
ordinance  to  committee  and  give  it  first  and  second  passage, 
that  should  be  done.   First  passage  would  renuire  6  aye  votes 
and  second  passage  would  require  9  aye  votes. 

This  may  be  illustrated  by  the  ordinance,  referred  to 
in  the  opinion  dated  July  17,  1935,  which  was  a  draft  upon  the 
emergency  reserve  fund  to  pay  overdue  telephone  bills  of  the 
city  and  county.  The  bills  had  to  be  paid,  doubtless,  to 
retain  the  telephone  service,  but  not  by  instant  action.   The 
ordinance  was  given  two  passages,  receiving  S  aye  votes  on 
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fir:>t  passage  and  9  aye  votes  on  second  or  final  passage. 

The  bill  could  thus  be  paid  by  warrant  ten  days  after  approval 

by  the  iwayor,  and  the  emergency  thus  met. 

To  sumiuariee:   An  emergency,  as  defined,  requiring 
appropriation  fr^m  the  eraerRency  reserve  fund,  must  exist  and 
should  be  set  forth  in  a  finding  or  statement  in  the  ordinance; 
the  ordinance  must  have  9  aye  votes  on  final  passage;  if,  to 
meet  the  emergency,  tiie  funds  appropriated  should  be  subject 
to  warrant  iimaediately,  the  ordinanoe  should  be  given  one 
passage,  final  passage,  subject  to  the  procedural  requirements 
of  Sections  13  and  lo  of  tiAe  Charter  respecting  emergency 
ordinances;  but,  if  the  emergency  is  one  which  can  be  wet  by 
withdrawal  of  the  appropriated  funds  approximately  a  month 
after  its  introduction,  the  ordinance  appropriating  the  funds, 
should  have  coiuuittee  action  and  first  and  second  passage. 
This  is  a  matter  resting  exclusively  in  the  reasonable  dis- 
cretion of  the  Supervisors, 

It  is  to  be  noted  that,  when  the  ordinance  is  given 
two  passages,  it  differs  from  an  ordinary  appropriation 
ordinance  only  in  that  it  must  contain  a  statement  of  the 
emergency  purpose  of  the  ordinance  and  must  have  9  aye  votes 
on  final  passage*   Vvhen  such  an  ordinance  is  passed  as  an 
einerj;ency  measure,  however,  all  the  procedural  emergency  pro- 
visions set  forth  in  Sections  13  and  16  of  the  Charter  apply 
to  it. 

You  are  advised  accordingly. 

Respectfully  submitted, 


DION  R.  HOLM,  City  Attorney. 


TO:   BOARD  UF  3UPSR?iS0R3 

235  City  Hall,  San  Francisco 

CC:   MAYOR  BLMSR  £.  ROBINSON 

200  City  Hall,  San  Francisco 


in 


February  d,  1950 

SUBJECT:   AfnUI.  FROM  ASSS35M£NT,  DIAGRAM  AND  WARRANT  FOR  PAT  IN  CON. 
NBCTION  WITH  IiIPROVEt^NTa  OF  PUBLIC  STREETS;  POWERS  OF  BOAKD 
OF  SUPERVISORS  AND  EFFECT  OF  DECIoIOI^  ON  APPEAL. 

G«ntlemen: 

I  have  your  request  for  an  opinion  as  follows: 

"At  the  present  time  thez*e  is  pending  before  the  Streets 
Committee  an  appeal  from  Charles  L*  Harney,  Inc.,  against  the 
assessment,  diagram  or  warrant  for  pay  in  connection  with  the 
improvement  of  Masonic  Avenue  from  Geairy  Boulevard  north  to 
the  existing  pavement.  It  is  alleged  in  the  appeal  that  in 
order  to  complete  the  work  it  was  necessary  for  the  contractor 
to  use  additional  materials  over  and  above  the  amount  set  forth 
in  the  contract,  said  taaterials  being  more  specifically  described 
as  follows: 

*Item  15,  Class  B  Concrete,  1*5  additional  yards 
Item  17.  Class  B  Concrete,  37.6  additional  yards 

39TI~ 

*The  Stz*eets  Committee  has  made  a  thorough  investigation 
of  this  matter  and  it  is  its  intention  to  reconsaend  to  the  Board 
of  Supervisors  that  Charles  L.  Harney,  Inc.,  be  issued  a  warrant 
in  such  anowit  as  will  include  payment  for  the  39*1  additional 
yards  of  concrete  refenred  to  above. 

"Will  you  please  set  forth  categorically  the  steps  which 
vill  be  necessary  if  the  desire  of  the  Streets  Committee  is  to 
be  fulfilled? 

**It  will  be  appreciated  by  the  Committee  if  you  will  submit 
this  infonaation  in  time  for  its  meeting  on  Thursday,  Febz*uary 
9,  1950." 

With  reference  to  the  specific  problem  set  forth  in  your  foregoing 
supplemental  request  for  an  opinion,  I  must  reiterate  certain  general 
principles  of  law  which  must  be  considered  and  applied  by  the  Board  in 
acting  on  this  type  of  appeal  from  the  assesment,  diagram  and  warrant 
for  pay  issued  by  the  Director  of  Public  Works.  These  may  be  generally 
MOHaarised  as  follows: 

1*  Mere  difficulty  in  performing  the  work  called  for  by  a  written 
contract  which  the  contractor  is  obligated  to  perfomn  by  the  terms  of 
the  contract  at  the  contract  price  creates  no  obligation  on  the  part  of 
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the  City  and  County  of  San  Francisco  to  pay  extra  compensation  for  the 
added  cost  to  the  contractor  by  reason  of  the  difficulties  encountered 
in  the  performance  of  the  v«rk. 

THQMAa  KBLLI  *  SOWS  v.  CITY  OF  LOS  AWGELES, 
6  Gal.  App.  (2d)  539; 

TRANSBAY  COHoT.  CO.  v.  CITY  AND  COUNTY  OF  SAN  FHANCISCO, 
134  Fed.  (2d}  46d; 

KNERH  V.  BARUCH  CORPORATION,  47  Cal.  App.  (2d)  601. 

2.  If  the  work  performed  for  which  additional  compensation  is 
claimed  constitutes  extra  work  within  the  meaning  of  Section  97  of  the 
Charter,  that  is,  work  not  contemplated  by  the  original  contract  and 
specifications,  then  such  work  must  have  been  properly  authorised  as 
provided  in  Section  97 »  and  if  not  so  authorized,  payawnt  cannot  legally 
be  made  for  such  v/ork. 

SECTION  97  of  CHARTER; 

THOMAS  KELLY  k  SONS  v.  CITY  OF  LOS  ANGELES  (Supra); 

20TTMAN  V.  SAN  F3ANCISC0,  20  Gal.  96; 

L.  A.  DREDGING  CO.  v.  LONG  BEACH,  210  Cal.  34^. 

3.  All  obligations  involving  the  expenditure  of  money  by  the 

City  and  County  of  San  Francisco  must  have  certification  by  the  Control- 
ler. 

SECTION  66   of  CHAItTER: 

WILLI Ai^IS  BiiOS  &  HAAS  v.  CITY  AND  COUNTY  OF  SAN  FRANCISCO, 
53  Cal.  App.  (2d)  415. 

It  is  my  understanding  that  the  additional  amount  claimed  by  the 
contractor  is  within  the  original  appropriation  and  certification  by  the 
Controller  and  tl^t  this  x^qulreraent  is  satisfied  in  the  present  case. 

You  have  indicated  in  your  request  that  the  Streets  Committee  has 
made  a  thorough  investigation  of  the  matter,  and  if  as  a  result  of  such 
investigation  they  have  found  and  determined  that  the  work  for  which  the 
contractor  is  claimiiig  payment,  and  payment  for  the  same  were  both  con- 
templated by  the  contract  and  that  the  said  work  was  not  performed  in 
contravention  of  its  terms  and  did  not  constitute  "extra  work"  within 
the  meaning  of  Section  97  of  the  Charter,  in  short,  that  the  contractor 
hasalegally  enforceable  claim  for  payment  under  the  contract,  the  Board 
upon  their  recommendation  can  direct  the  Director  of  Public  Works  to 
correct  his  assessment,  diagram  and  warrant  for  pay  to  reflect  the  true 
aaount  to  which  the  contractor  is  legally  entitled  and  the  Director  must 
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correct  it  accordingly,  under  the  clear  provisions  of  Section  216   of 
the  Public  Works  Code.  The  corrected  assessment,  diagram  ajid  warrant 
trill  then  constitute  a  legal  basis  for  payment  by  theController,  but 
subject,  however,  to  his  power  under  Section  d5  of  the  Charter  to  make 
his  own  investigation  as  to  the  legality  of  the  demand,  if  he  so  desires. 

Tou  are  advised  accordingly. 

Respectfully  suboitted. 


DION  R,   HOLM, 
City  Attorney* 


XJB 

To:  Board  of  Supervisors 

Attn:   John  R,  McGrath,  Clerk 

cc:  Director  of  Public  Works 
Office  of  the  Mayor 
Controller 


/?io 


February  g,  1950 


700  and  707  OF  THE  pXatk  rnn?^'^^'^*^  ™°^R  SKCTIONS 


Gentlemen 


700  and  707  OF  THE  PROBATE  CODE 


the  lllilTr  ItTcn;'^^,   cl^Tof.'^'H   °^^^^^  -  -^^^^er 
estate  of  Anna  Calca^^  de?^sld  ff?'.^^"'^""^  ^^^^"^^  ^^e 
said  deceased  in  the  sui  of  If  ?3 J  ^V  w  ^  ^^d. treatment  of 
by  said  city  and  count ^wi thin  six '^n^lth^  required  to  be  filed 
lication  of  notice  to  rr-riJ^?:  six  months  after  the  first  pub- 

the  ft-obate  olii'lr't^ritil7l,Xurlt^llr  7°°  ^^  707'of 


OPINION 


required'uSLr'saiTsectlon'roTtf '?^  f  '^^^  ^^^i"  -as  not 
707  aforesaid,   "all  claims  Sr?fin^^  ^''^^^^^  ^°d^-     Under  Section 
or  presented  iithi^  the  tLe  li'St  T^ul'''''''^^''''"  ™^-^  be  filed 
to  wit:      sii  months   (SectiSS  700)!  ''°^^''^  ^°  creditors, 

trac?!:\u1\':  °fth'^?  a'cL^'olTtLn^r  T  '^'^^  ^^^  ^ 
bility.     See  People  v^     HoSS,       -.     ^?^  ^^sed  upon  statutory  lia- 

Tg7;V/^  at    576.^  ihe   st^tutor,    liability  ofT'^^    ^''l?^'    ^^  ^-A- 
estate  is  based  upon  Ordinance  No     iSm?      q  deceased  and  of  her 
the  Board  of  Supervisors  jSv  20     1Q?A^^   Section  I   (passed  by 

Augup  4,   1936/effectrve  Septe2^er^4    'llff'o  h^^5^^!  "^^^^ 

153    (a)    of  the  Health  Code  of  the  Citv  ..h   A   ^^J^^i^d  as  Section 

on^June  25,   1945,   by  Ordinance ^^M^LH'  slTUL'^Jl^^l'^^^ 

be   liable  for  the  vSup   S  "'?   ^?!^^ 
allowed,    granted!   o?  given     aid   fJ'^   "^ 
thereof'sLll   coAsmutla'fSst   lie^^^" 

acqui^^e   o?  ha'?e   «rr?^  '"^^  P°^^^^-   ^^ 
civ,4uj.ie  or  nave  an  interest  in," 

the  s^eVAlTtsnritX:tTHV'.  ^-^^-^-^^-^  authority  has 
of  the  legislature.   "^S^l^^  ^1"  Citv^rr","?"  "^  »  ^<=* 
Oal.  624  at  632,   ritr~i.ii'  „  ^  1".       ...'      '^"■'^  Sa"  T.uls  Ohl^p^,   iio 
'''  ^'  ^31,   and'inii^^^i?iif;||Z|^graH7^l6*L'l. 


No.  2 

Legislative  authority  for  the  passage  of  the  above  named  ordin- 
ance (No.  18.013,  Section  I),  is  found  in  Statutes  of  1933,  page  2005, 
Deerings  General  Laws,  No.  5815.   See  Deerings  1933  Supplement,  page 
2042#  Section  6  of  said  statute  (now  Section  2600  of  the  Welfare  and 
Institutions  Code)  provided: 

"The  Board  of  Supervisors  of  any  county  or 
city  and  county  may  establish  its  own  policy 
with  reference  to  the  amount  of  property,  if 
any,  a  person  shall  be  permitted  to  have 
while  receiving  public  assistance  to  the  end 
that  insofar  as  it  is  possible,  an  applicant 
for  public  relief  shall  be  required  to  apply 
his  own  property  to  his  support." 

The  obligation  of  the  city  and  county  to  care  for  its  indigent 
sick  is  clearly  established  by  Section  2500  of  the  Welfare  and  Institu- 
tions Code  (based  on  Stats.  1933,  ch.  761,  paragraph  1,  p.  2005). 

With  a  view  to  greater  security  for  moneys  expended  by  the  city 
and  county  for  its  indigent  sick,  resident  therein.  Section  3  of 
Ordinance  No.  1^.013  (now  codified  as  Section  153  (c)  of  the  Health 
Code)  provides: 

"As  a  consideration  and  as  a  condition  precedent 
to  the  allowing,  granting,  or  giving  of  aid, 
the  officer,  board,  or  commission  charged  with 
the  duty  of  allowing,  granting  or  giving  of 
aid  shall  take  from  every  person  now  receiving 
aid  and  from  every  person  who  may  hereafter  be 
allowed,  granted,  or  given  aid  the  following 
agreement;" 

Said  agreement  contains  a  provision  for  a  waiver  of  the  Statute  of 
Limitations.  That  this  section  was  not  complied  with  in  the  instant 
case  is  not  destructive  of  the  statutory  right  for  compensation  for 
the  moneys  expended  upon  the  deceased  by  virtue  of  Ordinance  18»013, 
Subsection  1,  now  Section  153(a)  of  the  Health  Code, 

The  further  consideration  of  the  possibility  of  fraud  by  the 
deceased  in  not  revealing  the  extent  of  her  possess!  on  and  the  statu- 
tory right  to  compensation  based  upon  said  possible  fraud  is  not  dealt 
with  at  length  here» 

This  office  feels  that  the  moral  right  to  compensation  for  moneys 
expended  upon  the  deceased  by  the  City  and  County  of  San  Francisco  is 
so  clear  and  strong  and  the  legal  aspects  so  favorable  to  pressing 
the  claim  of  the  city  and  county  in  the  instant  matter  that  tne  prof- 
fered compromise  should  be  rejected. 


TO:  board  of  Supervisors 
Attn:  John  R,McGrath, 
Clerk 

ecY  Office  of  the  Mayor 


Respectfully  submitted, 

DION  R.  HOLM 
City  Attorney 


19^1 


February  B,   1950 


SUBJECT:  COLUMBIA  SQUARE  TRANSFBH  OF  TITLE  THERETO  BY  PARK  COMMISSION 
TO  aKCiiEATIOW  COMiMISoION;  LEASE  THEREOF  TO  PRIVATE  INDIVIDUAL 
OR  COMPANY  FOR  AUTOMOBILE  PARKING  LOT:  MO  REVERSION  OF  TITLE 
THERETO  UPON  ABANDONMENT  OR  DISCONTINUANCE  AS  A  PARK. 

Gentleaen: 

This  office  is  in  receipt  of  your  request  for  an  opinion  as 
follows: 

"In  connection  with  the  abandonment  or  discontinuance  of 
Columbia  Square  for  park  purposes  now  btjing  considered  by  the 
Park  CoBsaission,  ireferred  to  in  our  letter  to  you  under  date 
of  May  23,  1949,  and  your  reply  dated  June  6,  1949,  several 
questions  have  arisen  which  we  are  unable  to  answer  for  our* 
selres  at  this  tiae*  We  would  gireatly  appreciate  advice  from 
you  on  the  following  questions: 

"1.  Can  the  Park  Commission  legally  transfer  title  to 
Columbia  Square  to  the  Recreation  Commisbion  of  the  City  and 
Coiinty  of  San  Francisco? 

"2.  Does  the  condition  in  Section  41*1  of  the  Charter 
that  states  *The  land  must  no  longer  be  needed  for  park  or  re- 
creational purposes*  prohibit  the  Park  Comoission  from  selling 
the  property  to  private  interests  in  accordance  with  the  Park 
Abandonment  Law  of  192?  if  the  Recreation  Coounission  desires  it 
for  recreation  purposes  under  its  jurisdiction? 

*3«  Can  the  Park  Commission  legally  lease  the  property  to 
a  private  individual  or  company  for  the  purpose  of  operating  an 
automobile  paxicing  lot? 

**4«  As  stated  in  your  eoranunication  of  June  6th,  Columbia 
Square  is  part  of  the  Pueblo  Lands  which  were  never  alienated  by 
San  Francisco  and  was  dsdlcnted  as  a  plaxa*  Does  that  preclude 
the  possibility  of  title  to  the  land  reverting  from  the  Park  De- 
partaent  or  forfeiture  of  ownership  in  fee  by  the  City  and  County 
of  San  Francisco  if  the  use  of  the  land  for  park  purposes  is  dis- 
oontinued  or   abandoned?  If  ownership  should  be  forfeited  to  whon 
would  it  revert?" 

m  Au^^^  tq  (^u^^i?^qn  i; 

The  Charter  of  the  City  and  County  of  San  Francisco  in  effect  from 
1900  to  1932  permitted  the  Park  Commissioners  to  set  apart  parks  and 
squares  or  portions  thereof  for  recreation  centers  under  the  control  of 
the  Playground  Commissioners.  Article  XIV-A,  Section  9  of  the  Charter 
provided  as  follows: 


"The  Park  Commisaloners  shall  haY«  power  to  set  apart 
either  absolutely  or  for  a  definite  period  of  tine  such  parks 
and  squares  or  portions  thereof  as  they  may  see  proper,  other 
than  Golden  Gate  Perk  and  the  Mission  Park,  for  use  as  children's 
playgrounds  and  recreation  centers,  and  the  saiae  shall,  %«hen  so 
set  apart  for  such  use  be,  to  the  extent  of  that  use,  under  the 
•xcluslTs  control  and  management  of  the  Playground  Coaunlssioners.'* 

(See  also  the  Opinion  of  the  City  Attorney  of  February  20,  1914,  regard- 
ing the  transfer  of  Hamilton  Square  to  the  Playground  Commission  pursuant 
to  the  authority  of  the  Charter  section  above  quoted. ) 

The  present  Charter  of  the  City  and  County  of  San  Francisco  makes 
no  provision  for  the  transfer  of  park  lands  from  the  Park  Department, 
and  therefore  at  the  present  time  there  is  no  authority  for  the  Park 
Commission  to  transfer  title  to  Columbia  Square  to  the  Recreation  Com- 
mission of  the  City  and  County  of  San  Francisco. 

The  Park  Comnlssion  and  the  Recreation  Commission,  however,  will  be 
consolidated,  effective  July  1,  19^*  pursuant  to  amendments  to  the 
Charter.  If  the  ixew  commission  should  desire  to  operate  Columbia  Square 
for  z^creational  purposes  after  such  consolidation,  there  is  no  question 
but  that  it  may  dc  so  and  Cclumbia  Square  will  still  be  legally  used  for 
the  trust  purposes  for  which  it  wss  dedicated. 

IH  ANSWER  TO  QUK3TI0N  2; 

Section  41.1  of  the  Charter  setting  forth  the  requirements  neces- 
sary for  the  absaidonntent  or  discontinuance  of  a  park  requires  that  such 
land  be  "no  longer  needed  for  park  or  recreg.tlonal  purposes".   Section 
41  of  the  Charter  provides  that  "the  ^ar^  coiiBQissioners  shall  have  the 
complete  and  exclusivo  control,  naanagement  and  direction  of  the  parks, 
squares,  avenues,  groimds  and  recreation  centers,  now  or  hereafter  placed 
under  the  charge  of  the  commission".  The  commission  is  also  given  power 
to  lease  park  lands  for  recreation  purposes.  The  use  of  the  words  "re- 
creational purposes"  in  Section  41«1  of  the  Charter  must  be  interpreted 
in  the  light  of  the  power  of  the  Park  Comaission  in  connection  with  the 
use  of  park  lands  for  recreetlon  purposes.   If  Itnds  under  the  jurisdic- 
tion of  the  Park  Gomsiission  are  no  longer  needed  for  such  park  or  recrea- 
tion purposes,  the  use  of  such  lands  as  parks  may  be  abandoned  or  discon- 
tinued under  Section  41*1  of  the  Chorter.  The  fact  that  the  Recreation 
Conmlss loners  mifi;ht  desire  certain  lands  of  the  Park  Department  for  re- 
creation purposes  would  in  no  way  limit  the  right  to  abandon  or   discon- 
tinue the  use  of  lands  as  a  park  if  such  lands  are  no  longer  needed  for 
pazi.  or  recreational  purposes  under  the  jurisdiction  of  the  Park  Coanis- 
sion. 

After  the  park  has  been  abandoned  or  discontinued  as  provided  by 
the  Park  Discontinuance  Law  of  1927,  the  land  will  still  be  owned  by  the 
City  and  County  of  3sn  Fraiicisco  and  may  at  any  time  be  placed  to  any 
other  mimicipal  use,  for  example,  the  Recreation  Departaieut* 
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Tou  are  therefore  Advised  that  the  fact  that  the  Recreation  Depart- 
ment may  desire  lands  for  recreational  purposes  which  the  Park  Commission 
desires  to  abandon  or  discontinue  as  a  park  does  not  preclude  the  abandon- 
ment or  discontinuance  of  the  use  of  such  lands  as  parks  under  Section  41*1 
of  the  Charter.  After  such  parks  have  been  abandoned  or  discontinued  as 
provided  by  law,  the  land  is  deemed  to  be  held  by  the  City  in  fee  and  the 
City  may  sell  or  otherwise  dispose  of  the  property  a s  it  deems  proper* 
(QOYEiOiilENT  CODE,  §3^460) 

IN  AMaWER  TO  UUE3TI0M  1; 

Section  kl   of  the  Charter  provides  in  part  as  follows: 

*'The  commissioners  shall  not  lease  any  part  of  the  lands 
under  its  control  nor  permit  the  building  or  maintenance  or 
use  of  any  structure  on  any  park,  square,  avenue  or  grt}und, 
except  for  recreational  purposes*  •  •  .  * 

**The  commission  shall  have  power  to  lease  any  stadium 
or  recreation  field  under  its  Jurisdiction  for  athletic  con- 
tests and  exhibitions  and  may  permit  the  lessee  to  charge  an 
admission  fee." 

Columbia  Square  was  dedicated  as  a  park,  and  the  power  of  the  Com- 
mission to  lease  it  is  restricted  as  set  forth  in  Section  41*  It  may 
be  leased  for  recreation  purposes  only* 

It  is  obvious  therefore  that  the  Park  Commission  has  no  authox*ity 
to  lease  Columbia  Square  for  the  purpose  of  operating  an  automobile 
parking  lot,  and  you  are  so  advised* 

Bf  AJ<$WS«  TO  i^wmo^  ki 

As  Columbia  Square  was  reserved  as  a  square  under  the  provisions 
of  the  Van  Ness  Ordinance  from  the  pueblo  lands  of  the  City  of  San  Fran- 
cisco. (See  MUNICIPAL  REPORTS,  ld62-3,  pages  277-27d)  the  answer  to  this 
question  reqiiires  a  brief  statement  of  the  history  of  the  imeblo  lands 
in  the  City  and  County  of  San  Francisco* 

At  the  end  of  the  war  between  the  United  States  and  Mexico,  title 
to  all  lands  in  California  was  claimed  to  have  vested  in  the  United 
States*  By  the  Treaty  of  Guadalupe  Hidalgo,  the  United  States  agreed  to 
respect  the  property  rights  of  the  inhabitants  and  to  recognise  the 
patents  issued  by  the  Spanish  and  Mexican  Governments*  It  was  aeettled 
doctrine  of  Itexican  law  that  each  pueblo  owned  and  was  entitled  to  fo\ir 
square  leagues  of  land  upon  which  it  was  located*  At  the  time  of  the 
conquest  the  pueblo  of  which  the  City  of  San  Francisco  became  the  successor 
was  entitled  to  four  square  leagues  of  land  under  Mexican  law,  but  it  did 
not  have  an  indefeasible  estate  in  the  unconveyed  portions  of  these  lands, 
but  only  a  limited  right  of  disposition  and  was  subject  in  all  particulars 
to  the  control  of  the  government  of  the  coujitry*   As  before  the  conquest 
the  fee  had  not  passed  out  of  the  government  of  Mexico,  it  was  transfer- 
red to  the  United  States  by  the  conquest  and  the  Treaty  which  followed. 
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On  March  3,  1^51,  Congress  passed  '*An  Act  to  ascertain  and  settle  pri- 
Tate  land  claims"  (U.S.  Statutes,  Volume  9,  page  631),  which  required  that 
cities,  toxns,  or  Tillagos  that  existed  on  July  7,  13^6,  present  a  clala 
to  the  United  States  for  confirmation  of  land  to  which  they  claimed. 

On  July  2,  1^52,  a  "Petition  of  the  City  of  San  Francisco  to  the 
United  States  Lmd  Commission  for  claim  for  the  confirmation  to  it  of 
four  leagues  of  pueblo  land"  was  filed  by  the  City  of  San  Francisco. 

On  the  21st  of  December,  165K,   the  Land  Conmissloner  rendered  the 
decz^e  which  confirmed  to  the  City  and  County  of  San  Francisco  three 
leagues  of  land  as  a  former  pueblo  (for  decree,  see  MUNICIPAL  REPORTS, 
1^59-1660,  page  172),  The  City  of  San  Francisco  appealed  from  the  de- 
cree on  the  ground  that  four  square  leagues  had  not  been  confirmed  to 
it.  This  case  remained  undecided  until  1^66. 

On  June  20,  1^55*  the  Council  of  the  City  of  San  Francisco  adopted 
the  Van  Ness  Ordinance  pursuant  to  which  tho  City  reserved  to  itself  all 
the  lots  which  it  then  occupied  or  had  only  set  apart  for  public  squares, 
streets,  schools,  etc.  (Section  4}»  and  set  up  a  procedure  for  selecting 
other  lots  west  of  Larkin  Street  and  southwest  of  Johnston  Street  for 
public  squares,  schools  and  hospitals  (Section  10),  and  provided  that 
application  should  be  made  to  the  Legislature  to  confirm  and  ratify  the 
ordinance,  and  to  Congress  to  relinquish  all  the  right  and  title  of  tho 
United  States  to  the  said  lands  for  the  uses  and  purposes  specified. 
(Section  10)   (For  copies  of  the  Van  Ness  Ordinance,  see  MJniCIPAL  REPORTS, 
Id67-ld68,  page  5^3,  and  I-^'NICIPAL  REPORTS,  I«d6-l«g7,  page  193.) 

The  Van  Ness  Ordinance  was  confirmed  by  the  Legislature  of  the 
State  of  California  on  March  11,  135^.   (See  ld53  Statutes  of  California, 
Chapter  LXVI,  page  52. } 

On  July  1,  ld64.  Congress  enacted  "An  Act  to  expedite  the  settle* 
raent  of  title  to  lands  in  the  State  of  California".   (13  U.S.  Statutes 
at  large,  page  332,  Chapter  CXCIV.)  By  this  Act,  Congress  relinquished 
and  granted  to  the  City  all  the  Interest  of  the  United  States  within  the 
corporate  limits  of  1^51  in  trust  for  the  uses  and  purposes  of  the  Van 
Ness  Ordinance.  Pursuant  to  said  Act,  the  appeal  of  the  City  and  County 
of  San  Francisco  on  its  petition  for  the  confirmation  of  fo\ir  sqxiare 
leagues  was  transferred  to  the  Circuit  Court  of  the  United  States,  where 
Justice  Field  confinned  the  claim  of  the  City  and  County  of  San  Francisco 
to  four  SQuare  leagues  of  land  as  the  successor  to  the  former  pueblo. 
(For  copy  of  the  Opinion  of  Justice  Field,  see  MUNICIPAL  iiEPOETS  1^64- 
1^65,  page  192,  and  for  a  copy  of  the  decree,  see  1912-1916  Opinions  of 
the  City  Attorney,  page  ll6.);  CITY  OF  SAN  FRANCISCO  t.  U.S.,  FedCasNo. 
12,316,  k   Sawy,  553. 

Thereafter,  on  March  6,   1^66,  Congress  enacted  "An  Act  to  quiet 
the  title  to  certain  lands  within  the  corporate  limits  of  the  City  and 
County  of  San  Francisco,  and  by  this  Act  all  the  right  and  title  of  the 
United  States  to  the  lands  covered  by  the  decree  of  the  Circuit  Court 
were  relinquished  and  granted  to  the  City,  and  the  claim  to  the  land 
was  confirmed. 
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Thereafter,  the  United  States  Government  issued  its  patent  to  the 
City  and  County  of  San  Frfmcisco,  dated  June  20,  1634|  which  was  record- 
ed in  the  General  Land  Office,  Volurae  12,  pages  297-340,  and  in  the  office 
of  the  Recorder  of  the  City  and  County  of  San  Francisco,  on  July  1,  1884, 
in  Liber  1  of  Patents,  page  91.   (For  a  copy  of  said  patent,  see  MUNICIPAL 
REPORTS,  1886-1887,  Appendix  212,  et  seq.) 

As  stated  above,  the  former  pueblos  did  not  have  an  indefeasible 
title  to  the  four  squaz*e  leagues  of  land,  but  the  ri^t  of  disposition 
and  use  was,  in  all  particulars,  subject  to  the  control  of  the  government 
of  the  country. 

The  State  of  California,  upon  its  establishment  as  a  sovereign  men- 
ber  of  the  United  States  succeeded  to  the  right  theretofore  held  by  the 
Nsxioan  Government  as  to  the  control  and  dispoi>ition  of  pueblo  lands* 
See  BOARD  OF  EUUCATIOfi!  v.  iAARTlii,   92  Cal.  209,  where  the  court  stcited: 

"The  lands  in  question  were  originally  held  by  the  pueblo 
in  trust  for  the  public,  and  subject  to  the  control  of  the  I'texican 
government.  After  the  cession  of  California  to  the  United  States, 
the  fflanageirient  of  this  trust  was  subject,  in  the  first  place,  to 
the  control  of  the  general  government,  and  became  vested  in  the 
state  of  California  upon  its  establishment  as  a  sovereign  member 
of  the  Union.  Upon  the  organisation  of  the  City  of  San  Francisco, 
its  boundaries  embraced  a  portion  of  these  lands,  but  their  title 
•Mxtinued  to  retoain  impressed  with  the  same  trust.  The  property, 
••  well  as  the  trust  upon  which  it  was  held,  and  the  corporation 
to  whose  management  it  was  intrusted,  was  municipal,  and  therefore 
subject,  as  all  political  institutions,  truats,  end   property,  to 
the  direction  and  control  of  the  superior  authority  of  the  sover- 
eign. By  the  act  of  March  U,  I858,  ratifying  and  confirming  tho 
Tan  Ness  ordinance,  it  was  declared  by  the  state  that  the  lands 
that  had  been  reserved  under  that  ordinance  were  reserved  for 
public  purposes,  and  this  reservation  was  afterwards  confirmed 
by  Congress  by  the  act  of  July  1,  I864.  These  principles  have 
so  often  been  affirmed  by  the  courts  of  this  country  that  it  is 
only  necessary  to  refer  to  a  few  leading  cases  in  which  they  may 
be  found.   (HART  v.  BURNETT,  15  Cal.  530j  PAINE  v.  TREADWBLL,  16 
Cal.  224;  SAN  FRANCISCO  v.  CANIiAVAN,  42  Cal.  541;  TOWNSEND  v. 
GREC.LET,  5  Wall.  326;  SAN  FRANCISCO  v.  LB  HOT,  I38  U.S.  656.)" 

TOWNSEND  V.  ORERLET,  72  U.S.  326,  I8  L.  Ed.  547j 

"By  the  laws  of  I-texico,  in  force  at  the  date  of  the  acquisi- 
tion of  the  country,  pueblos  or  towns  were  entitled,  for  their 
benefit  and  the  benefit  of  their  inhabitants,  to  the  use  of  lands 
constituting  the  site  of  such  pueblos  and  towns,  and  of  adjoining 
lands,  within  certain  prescribed  limits.  This  right  appears  to 
have  been  common  to  the  cities  and  towns  of  Spain  from  an  early 
period  in  her  history,  end  was  recognized  in  the  lav/s  and  ordinances 
for  the  settlement  and  government  of  her  colonies  on  this  continent. 
Thoso  laws  and  ordinances  provided  for  the  assignment  to  the  pueblos 
or  towns,  when  once  established  and  officially  recognized,  for  their 
uso  and  the  use  of  their  inhabitants,  of  four  square  leagues  of  land. 


#6 


"It  nay  be  difficult  to  state  with  preclaion  the  exact 
nature  of  the  right  or  title  which  the  pueblos  held  in  these 
lands.  It  was  not  an  indefeasible  estate;  ownership  of  the 
lands  in  the  pueblos  could  not  in  strictness  be  affirmed.   It 
•■ounted  in  truth,  to  little  more  than  a  restricted  and  qualified 
right  to  alienate  protions  of  the  land  to  its  inhabitants  for 
building  or  cultivation,  and  to  use  the  remainder  for  coooBons, 
for  pastur-e  lands,  or  as  a  source  of  revenue,  or  for  other  public 
purposes.  This  right  of  disposition  and  use  was,  in  all  particu- 
lars, subject  to  the  control  of  the  government  of  the  country. 

"It  is  evident  from  this  brief  statement  that  these  lands 
were  not  assigned  to  the  pueblos  in  absolute  property,  but  were 
to  be  held  in  trust  for  the  benefit  of  their  inhabitants. 

*Thla  is  the  view  taken  by  the  Supreme  Court  of  the  State 
of  Califox*nia  after  an  extended  and  elaborate  consideration  of 
the  subject.   HART  v.  BURNETT,  1$  Cal.  530 j  FULTON  v.  HANLOW, 
20  Cal.  4^« 

"This  view  was  also  taken  by  the  Circuit  Court  of  the 
United  States,  in  the  final  decree  confirming  the  claim  of  the 
city  to  her  municipal  lands.  Since  the  trial  of  the  present 
cause  in  the  court  below,  the  appeal  taken  by  the  city  from  the 
decree  of  the  Board  of  Coomissloners  has  been  heard  by  the  Circuit 
Coujrt  of  the  United  States,  to  which  the  case  was  transferred  under 
the  Act  of  July  1st,  1364,  Ch.  193,  13  Stat.  333;  U.  S.  v.  CIRCUIT 
JUDGES,  3  Wall.,  6d6  /ante  ll^/.  That  decree  declares  that  the 
confirmation  *is  in  trust  for  the  benefit  of  the  lot  holders, 
under  grants  from  the  pueblo.  Town  or  City  of  San  Francisco,  or 
other  competent  authority,  and  as  to  any  residue,  in  trust  for  the 
use  and  benefit  of  the  inhabitants  of  the  city.*  From  this  de- 
cree the  United  States  and  the  City  of  San  Francisco,  appeal, 
the  United  States  from  the  whole  decree,  and  the  city  from  so 
much  thereof  as  included  certain  lands  reserved  for  public  p\u*- 
poses  in  the  estimate  of  the  quantity  confirmed;  but  during  the 
present  term  of  this  couirt  both  parties  have,  by  stipulation, 
withdrawn  their  objections,  and  their  respective  appeals  have 
been  dismissed.  It  is,  therefore,  now  the  settled  law  that  the 
municipal  lands  held  by  the  City  of  San  Francisco,  as  successor 
to  the  former  pueblo  existing  there,  are  not  held  in  absolute 
property,  but  in  txst  for  its  Inhabitants.  TiMst  property,  thus 
held,  is  not  the  subject  of  seisure  and  sale  under  Judgment  and 
execution  against  the  trustee,  whether  that  trustee  be  a  natural 
or  an  artificial  person." 

Land  which  had  been  dedicated  to  public  squares,  pursuant  to  the 
Yan  Mess  Ordinance  could  not  be  conveyed  by  the  City  and  County  of  San 
Francisco,  for  the  lands  were  held  in  trust  for  the  benefit  of  the  in- 
habitants of  the  State  and  the  City.   See  HOADLEI  v.  SAN  FRANCISCO,  50 
Cal.  265,  where  the  Court  states: 
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"When  the  squares  were  dedicated  In  the  mode  already  stated, 
they  were  dedicated  to  public  use;  and  this  use  did  not  vest  in 
the  city,  nor  in  the  inhabitants  of  the  city,  but  in  the  public. 
It  requires,  I  think,  no  argument  to  prove  this  proposition.  In 
this  respect  it  stands  like  the  streets  of  a  city  or  the  highways 
in  a  county.   (2  DILLON  ilUN.  CORP.,  Sec.  520,  and  cases  there 
cited.)  The  duty,  however,  of  regulating,  improving  and  protect- 
ing the  squares,  is  imposed  on  the  city  by  the  statute  providing 
for  the  city  government.  The  act  of  Congress  of  July  1,  1^64, 
did  not  destroy,  or  in  any  respect  impair  the  dedication;  but,  on 
the  contrary,  by  granting  and  relinquishing  the  title  of  the  United 
States  to  the  city,  for  the  uses  and  purposes  mentioned  in  the  act 
of  Mar«h  11,  1^5^,  it  ratified  and  confirmed  the  dedication,  and 
■ade  it  operative  upon  the  legal  title  as  well  as  such  title  as 
the  city  held  prior  to  the  act  of  July  1,  1364,  and  thus  virtually 
perfected  the  dedication. 

"The  legal  title  to  the  squares,  as  already  stated,  vested 
in  the  city  by  the  operation  of  the  act  of  Congress  of  July  1, 
1864.  Admitting  it  to  be  true,  that  ordinarily  the  statute  of 
five  years  is  applicable  in  respect  to  lands  to  which  the  city 
holds  the  title,  as  was  decided  in  this  Court  in  CALDEHWOOD  v. 
SAN  FdAUQl^O   (31  Cal.  5^^) ,  ia  that  statute  applicable  in  this 
case?  Was  the  legal  title  which  the  city  held  extinguished  by 
the  adverse  possession  of  the  plaintiff  for  a  period  of  five 
years  after  the  passage  of  the  act  of  Congress  of  July  1,  ld64? 
The  title  which  the  United  States  held  in  the  land,  and  which 
was  transferred  to  the  city  by  the  act  of  Congress,  was  so  trans- 
ferred to  the  city  in  trust,  for  the  purposes  expressed  in  the 
statute  of  i4arch  11,  1^5^,  above  referred  to,  and  for  no  other 
purpose.  That  is  to  say,  the  title  was  granted  to  the  city  in 
trust,  for  public  use;  and  the  city  had  no  authority,  by  virtue 
either  of  the  statute  of  riarch  11,  ld5d,  or  of  the  act  of  Congress 
of  July  1,  ld64,  to  alienate  or  in  any  manner  dispose  of  it,  but 
only  to  hold  it  for  the  piu*po8es  expressed  in  the  statute.   It 
was  granted  to  the  city  for  public  use,  and  is  held  for  that  pur- 
pose only.   It  cannot  be  conveyed  to  private  persons,  and  is  ef- 
fectually withdrawn  from  com^.erce;  and  the  city  having  no  authority 
to  convey  the  title,  private  persons  are  viz*tually  precluded  from 
acquiring  it*  The  land  itself  and  not  the  use  only,  was  dedicated 
to  the  public.  Land  held  for  that  purpose,  whether  held  by  the 
State  or  a  municipality,  in  our  opinion,  is  not  subject  to  the 
operation  of  the  Statute  of  Limitations." 

See  also  SAN  FKANCISCO  v.  IT3KLL,  60   Cal.  57,  ^ere   the  City  had 
theretofore  by  ordinance  entered  into  a  compromise  of  a  disputed  claim 
whereby  it  conveyed  a  part  of  Hamilton  Square  to  a  party  named  Thompkins. 
The  ordinance  was  subsequently  confirmed  by  the  Legislature.  In  holding 
that  the  ordinance  was  illegal,  the  couz*t  stated  at  page  5d: 

"We  think  that  this  defense  cannot  be  sustained.  The  city 
held  the  square  in  trust  for  the  public,  and  had  no  power  to  dispose 
of  it  by  way  of  compromise  or  in  any  other  manner;  nor  could  the 
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legislature  ratify  vuch  a  disposition  of  the  trust  property.   In 
HOADLEY  V.  SAN  FRANCIiiCO,  50  Cal,  275,  the  court  said  with  refer- 
ence to  this  same  square:   *The  title  was  granted  to  the  city  in 
trust  for  public  use,  and  the  city  had  no  authority  by  virtue 
either  of  the  statute  of  I4arch  11,  ld5d,  or  of  the  act  of  Congress 
of  July  1,  1^64,  to  alienate  or  in  any  manner  dispose  of  it,  but 
only  to  hold  it  for  the  purposes  expressed  in  the  statute*   It 
was  granted  to  the  city  for  public  use,  and  is  held  for  that  pur- 
pose only*  It  cannot  be  conveyed  to  private  persons,  and  is  effec- 
tually  withdrawn  from  commerce;  and  the  city  having  no  authority 
to  convey  the  title,  private  persons  are  viz*tually  precluded  from 
acquixdng  it**  This  case  was  approved  and  following  in  SAWYER  v« 
SAN  FRANCISCO,  50  Cal*  375,  and  in  HOADLEY  v*  SAN  FRANCIbCO.  70 
Cal*  324,  which  was  affirmed  by  the  supreme  court  of  the  United 
States  upon  writ  of  error.   (124  U*S*  646,}  The  rule,  therefore, 
that  the  city  holds  property  like  this  in  trust,  and  cannot  convey 
it,  anist  be  considered  as  settled* ** 

See  also  LA  SOCIETA  ITALIANA  DI  i^UTUAL  BENEFICIENZA  v.  CITY  AND  COUNTY 
OF  SAN  FRANCISCO,  131  Cal*  I69,  where  the  court  held  that  the  City  did  not 
have  the  power  to  grant  cemetery  lands  held  in  trust  by  it  for  a  public 
use  to  a  private  coz*poration*  However,  as  stated  in  our  Opinion  of  June  6, 
1949,  the  Park  Discontinuance  Law  of  1927,  recently  codified  in  the  Govern- 
ment Code,  requires  that  a  special  election  be  held  at  which  time  there 
will  be  submitted  to  the  qualified  voters  of  the  mimieipal  corporation  the 
question  as  to  whether  lands  >riiich  have  been  dedicated  for  park  purposes 
may  be  abandoned  and  discontinued  as  a  park.   (OOVEKN^ISNT  COIS.  §3^450} 
The  purpose  of  the  election  is  to  allow  the  persons  for  whose  benefit  the 
park  has  been  dedicated  to  decide  whether  the  trust  purpose  for  which  the 
municipality  holds  the  land  may  be  abandoned  and  disccnitinued*   If  the 
electors  approve  the  abandonment  by  a  two-thirds  vote,  the  land  would  no 
longer  be  held  in  trust  and  the  City  would  be  able  to  dispose  of  the  lands 
as  provided  in  the  Park  Discontinuance  Law  of  19^7*   (G0VERN.1ENT  CODE, 
i3d451) 

I  an  of  the  opinion  that  upon  the  abandonment  or  discontinuance  of 
•  park  which  had  formerly  been  part  of  the  pueblo  lands  of  the  City  and 
County  of  San  Francisco  there  woiild  be  no  reversion  of  the  title  from 
the  City  and  County  of  San  Francisco  or  no  forfeiture  of  ownership  in  fee 
by  the  City  and  County  of  San  Francisco. 

Ca^CLUSION 

When  the  United  States  took  over  what  is  now  California,  the  City  of 
San  Francisco  succeeded  to  the  pueblo  lands  of  the  former  pueblo  and  the 
United  States  was  by  the  Treaty  of  Guadalupe  Hidalgo  obligated  to  protect 
all  rights  of  property  emanating  from  the  Mexican  Govemnvent  previous  to 
that  Treaty.  These  included  the  rights  of  private  individuals  and  the 
rights  of  the  former  pueblos.  As  far  as  the  City  of  San  Francisco  is 
concerned,  this  obligation  was  fulfilled  by  the  decisions  of  the  United 
States  courts  and  by  the  acts  of  Congress  confiznning  the  four  square 
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leagutts  of  land  to  San  Francisco  to  which  it  wae  entitled  as  the  succes- 
sor of  the  former  pueblo»   The  power  formerly  lodged  in  the  Mexican 
Qovemment  regarding  the  management,  control  or  disposition  of  these 
pueblo  lands  became  vested  in  the  State  of  California,  and  has  there 
since  remained  except  in  such  cases  as  that  body  has  in  turn  delegated 
it  to  the  municipal  authorities.  This  has  been  done  by  the  approval  of 
the  Van  Ness  Ordinance  under  which  the  City  of  San  Francisco  disposed 
of  the  pueblo  lands  to  the  persons  who  occupied  such  lands  as  of  a  cer- 
tain date  and  reserved  unto  itself  other  portions  for  public  municipal 
pvirposes.  The  land  reserved  by  the  City  and  County  of  San  Francisco  is 
held  in  fee  by  the  City  and  County  of  San  Francisco  for  the  particular 
trust  purpose.  The  State  of  California  has  set  up  the  procedure  whereby 
the  trust  in  park  lands  so  held  may  be  abandoned  and  discontinued* 

Tou  are  therefore  advised  that  upon  the  abandonment  and  discontin- 
uance of  Columbia  Square  as  a  park,  pursuant  to  the  provisions  of  the 
Park  Discontinuance  Law  of  1927,  there  will  be  no  reversion  of  title 
from  theCity  and  County  of  San  Francisco  or  forfeiture  of  the  fee  thereof 
by  the  City  and  County  of  San  Francisco. 

Re&pectfully  submitted. 


DION  R.  HOIA, 
City  Attorney. 

To:  The  Park  Commission 
cc:   Recreation  Commission 


IX^ 


February  9,   1950 


SUBJECT:      LIABILITY  OF  O'aNSR  OF   PUBLIC  EATING   PLACE 
WITH  RBGiiaD  TO   ADDiTlONiiL   LICEN3E   wHi^N 
SELLING  GOODS,   WARES  AND  ME  iCriAi.          ,   i^OT 
TO  BE  CONSU^^SD  ON  PaEMlSES;      11^^. -.^ixUM 
FEES;      PUBLIC  EATING  "LaCES;      REiiXxiURiiNTS 
AND  bAKERIES 


Dear  Sir: 

Your  recent  request  for  an  opinion  has  been  received  and  reads  as 
follows: 

"Will  you  please  advise  this  office  as  to  whether  a  sin- 
gle owner  of  a  public  eating  place,   and  a  business  in- 
volvint-;  the  handling,  manufacturing,   or  sale  of  food- 
stuffs, at  a  single  location  is  liable  for  both  the 
$1(J,00  a  year  inspection  fee  as  a  public  eating  place 
and  the  :|9.00  a  year  inspection  fee  fixed  by  Sec,    35» 
Part  III  of  the  Municipal  Code,   for  food  handling  estab- 
lishtaents. 

"To  be  more  specific  does  a  proprietor  of  a  restaurant 
and  bakery,   or  a  restaurant  and   candy  store,  or  a  res- 
taurant and  f^rocery  store,   in  each  case  involving  a  sin- 
gle location  have  to  pay  both  license  fees,   or  does  the 
second  paragraph  of  Sec.   35*  Part  III  of  the  Municipal 
Code,    relieve  such  an   establishment  from  one   of  the  in- 
spection fees  n»ntioned?" 

OPINION 

Section  35*  Article  1,  part  III,  of  the  San  Francisco  Municipal 
Code  dealing  with  peroait  procedure,  reads  as  follows: 

"FEES  FOR  INSPECTION,   For  the  purpose  of  defraying  the 
cost  or  regulation  and  inspection  of  the  classes  of 
business  or  callin;;s  hereinafter  set  fo  th,  as  well  as 
the  cost  of  the  examination  and  inspection  of  the  prem- 
ises wherein  said  classes  of  business  are  conducted,  a 
fee  of  Nine  (^9*00)  Dollars  per  annum  is  hereby  imposed 
upon  the  persons,  firms  or  corporations  engaged  in  the 
conduct  or  opexation  of  the  handling,  nianufacturin^  or 
sale  of  food  stuffs  and  bottled  water,  except  for  places 
used  for  the  sale  of  food  and  arink  to  be  consumed  on 
the  premises;   provided,  however,  that  persons,  firms  or 
corporations  handlin/:;  candy  or  chewin,^^  gum  in  sealed 
packages  or  glass  Jars  incidental  to  the  particular  busi- 
ness and  where  the  retail  value  of  said  candy  or  chewing 
gum  does  not  exceed  in  value  the  sum  of  Twenty  (:^20.00) 
Dollars  and  v^ere  no  article  of  food  or  drink  is  dis- 
pensed, shall  not  be  subject  to  the  provisions  of  this 
section* 
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"When  two  (2)  or  more  classes  of  any  such  business  sub- 
ject to  inspection  are  locat«d  on  the  same  premises  and 
are  conducted  by  one  (1|  oivner,  whether  person,  firti  or 
corporation,  but  one  (1)  inspection  fee  shall  be  requir- 
ed;  but  where  two  (2)  or  more  classes  of  business  sub- 
ject to  inspection  are  located  or  conducted  on  the  saas 
proBlses  by  different  owners,  whuther  person,  firvt  or 
corporation,  each  such  owner  so  conducting  one  (1)  or 
more  of  said  classes  of  business  shall  be  required  to 
pay  only  one  (1)  inspection  fee  for  all  his  classes  of 
business  subject  to  inspection  upon  any  one  (1)  premises; 
provided  that  where  the  owner  or  lessee  of  premises 
where  said  class  or  classes  of  business  are  located  or 
conducted  does  not  directly  or  indiiectly  conduct  the 
same,  the  owner  or  lessee  of  said  premises  shall  not  bs 
required  to  obtain  a  certificate  of  inspection  for  said 
premises  or  to  pay  any  fee  imposed  by  this  section." 

Tou  will  note  from  the  foregoin^s  section  that  it  has  been  specif- 
ically desi£5tied  to  apply  only  to  the  handling,  manufacturin,-  or 
sale  of  food  stuffs  and  bottled  water  for  use  off  the  premises  and 
excepts  places  used  for  the  sale  of  food  and  drink  to  be  consumed 
.n  the  premises.  There  is  a  license  fee  imposed  of  $9*00  per  annum. 
The  exception  distinctly  eliminates  ''places  used  for  the  sale  of 
food  and  drink  to  be  consumed  on  the  premises."  Therefore  section 
35  applies  only  to  the  handling,  manufacturing  or  sale  of  food 
stuffs  or  bottled  water  to  De  consumed  away  from  the  premises  where 
the  sale  t/^kes  place. 

Section  452,  Article  B,  Chapter  V,  Part  II,  of  the  Municipal  Code 
reads  In  part  as  follows: 

"LICEJiiiE  FEES.  Every  applicant  for  a  permit  to  conduct, 
operate  or  maintain  a  public  eating  j^lace  shall  pay  an 
annual  fee  of  Eighteen  (316,00)  Dollars  therefor.   All 
fees  collected  pursuant  to  the  terms  of  this  section 
shall  be  applied  in  defray in  the  costs  of  the  inspec- 
tions provided  for  in  Sections  451  and  452  of  this 
Article," 

You  will  note  that  under  section  452  there  is  a  license  fee  provided 
for  public  eating  places.   Section  452  covers  the  sale  of  food  stuffs 
and  bottled  wat^r  consumed  on  the  premises  and  which  are  within  the 
exce  tion  set  forth  in  section  35  hereinbefore  quoted.  When  both 
sections  are  read  tor^ether  it  becomes  at  once  evident  that  there  are 
two  methods  of  exacting  license  fees  with  respect  to  the  handling, 
manufacturing];  or  sale  of  food  stuffs  and  bottled  water,  one  with  re- 
gard to  cjnsumption  on  the  premises  and  the  other  with  regard  to 
consumption  elsewhere* 
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Paragraph  two  of  section  3  5  provides  that  when  there  are  two  or 
moire  classes  of  any  business  subject  to  Inspection  which  are 
located  on  the  same  premises  there  shall  De  but  one  license  fee. 
However  this  pararpraph  of  section  35  is  subject  to  the  exception 
with  regard  to  places  used  for  the  sale  of  food  and  drink  to  be 
consumed  on  the  premisea*  As  an  example,  soction  35  would  la> 
pose  only  one  license  fee  if  there  were  a  bakery  and  also  a 
grocery  on  the  premises  both  of  which  were  maintained  by  one 
owner.  The  exeinption  from  two  license  fees  does  not  apply  where 
there  is  an  operation  engaged  in  for  the  handlin  ;,  manufacturing 
or  sale  of  food  stuffs  or  bottled  water  not  consumed  on  the 
premises  and  where  there  is  one  inv  .Iving  the  sale  of  food  and 
drink  to  be  consumod  on  the  premises. 

It  is  therefore  my  opinion  that  where  there  is  a  public  eating 
place  on  the  premises  and  where  the  owner  or  proprietor  also  en- 
gages in  the  handling:,  manuracturing  or  sale  of  food  stuffs  and 
uottlod  water,  to  be  consumed  uway  from  thu  premises,  there  are 
two  separate  and  distinct  license  fees  to  be  exacted. 


Respectfully  submitted 


DION  R.  HOLM 
City  Attorney 


To:     llr,   T.  A.  Brooks 

Chief  Administrative  Officer 

WAD 
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February  10,  1950 

SUBJECT:   POWERS  OF  ART  COIWISSION:  VI3UAL  ARTS 

APPROPRIATION  —  OUTUOuR  ART  oHQW. 

Gentlemen: 

This  office  is  in  receipt  of  your  request  for  an 
opinion  as  follows] 

"The  Art  Commission  has  presented  for 
the  last  three  years  an  Annual  Outdoor  Art 
Show,  The  expenditures  for  this  exhibit 
have  coKe  out  of  the  appropriation  of  the 
Visual  Arts  Committee  of  the  CoKuaission  as 
appropriated  in  the  Annual  Budget  of  the 
Board  of  Supervisors. 

"The  Coimnission  has  received  a  letter 
and  report  from  the  Artists  Equity  Associa- 
tion, copy  attached  hereto,  that  outlines 
their  ideas  and  plans  for  the  future  art 
shows  to  be  presented  by  the  Commission. 

"Mr.  Herbert  Fleishhacker,  member  of 
the  Art  Commission,  has  requested  me  to  ask 
if  you  would  be  so  kind  as  to  furnish  a 
legal  opinion  on  the  following  questions: 

"1.  Is  it  within  the  legal  power 

and  right  for  the  Art  Commission 
to  award  a  cash  prize  in  connec- 
tion with  this  exhibition; 

"2.   Is  it  within  the  lej^^al   power  and 
right  fertile  Art  Commission  to 
make  purchase  prizes  for  the  work 
of  art  exhibited  -  in  other  words, 
could  the  Art  Commission  purchase 
certain  works  such  as  paintings, 
sculptures,  etc.,  out  of  this  fund 
set  up  for  the  Visual  Arts  appro- 
priation; 

"3.  To  what  amount  should  the  Commission 
limit  itself  as  to  the  purchase 
prizes." 
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OPINION 

Answering  the  first  query  posed  above,  it  is  apparent 
that  under  the  following  quoted  portion  of  Section  46  of  the 
Charter  that  jurisdiction  over  the  proposed  expenditures  is  in 
the  Art  CoDTOiission. 

"The  commission  shall  supervise  and  control 
the  expenditure  of  all  appropriations  oiade  by 
the  board  of  supervisors  for  music  and  the 
advancement  of  art  or  music," 

The  general  rule  for  the  expenditure  of  municipal  funds 
has  been  stated  to  be  as  follows: 

"All  expenditures  of  public  money  by 
municipalities  and  indebtedness  created  by 
them,  must  be  for  a  public  and  corporate 
purpose,  as  distinguished  from  a  private 
purpose." 

McCJUillen.  ^iunicipal  Corporations, 
Volume  5,  Section  2323. 

The  reason  for  said  rule  is: 

"A  municipality  has  no  power  to  expend 
money  for  other  than  purely  public  purposes, 
since  any  other  principle  is  a  taking  of 
private  property  through  the  medium  of  a 
public  official,  for  a  private  use,  which  is 
contrary  to  fundamental  conceptions  of  good 
government." 

Wheelock  v.  Lowell,  196  Mass.  220. 

The  award  of  a  cash  prise  in  connection  with  the  pro- 
posed exhibition  would  not  be  a  sufficient  public  purpose  for 
the  rea oons  set  forth  in  a  previous  opinion  rendered  to  the 
comiiission  on  August  6,  1947  in  response  to  a  request  for  an 
opinion  whether  the  Art  Commission  could  establish  scholarships. 
The  benefit  to  the  successful  ajrtist  would  be  a  private  purpose 
with  only  incidental  municipal  benefit  derived  therefrom. 

You  are,  therefore,  advised  that  it  is  not  within  the 
legal  power  and  authority  of  the  Art  Comiaission  to  award  a  cash 
prize  in  connection  with  this  exhibition. 


Proceeding  to  a  consideration  of  your  second  question, 
the  general  rule  is  that: 

"Legislation  authorizing  the  operation  of 
an  art  museum  has  long  been  cons  idered  as  a 
legitimate  municipal  function  and  for  a  public 
purpose." 

MoQuillen,  i^iunicipal  Corporations  (2d 
Ed.),  Vol.  1,  Rev.  3ec.  339. 

A  distinction  must  be  made  at  the  outset  between  a 
purchase  prize  plan  and  the  outright  donation  to  a  private  per- 
son of  a  cash  prize.   Through  the  purchase  of  outstanding 
works  of  art  the  city  would  receive  a  tangible  benefit  as  the 
consideration  for  money  paid  by  it.   The  city  would  further 
have  the  opportunity  to  exhibit  the  purchased  works  of  art  at 
proper  tirtes  and  places  for  the  benefit,  education,  advantage 
and  cultural  enjoyisent  of  the  public  generally  and  also  for 
use  as  an  advertising  medium  to  direct  attention  to  the  ability 
of  the  local  artists.   Such  an  expenditure  would  be  within 
the  public  intent  of  the  appropriation  for  the  advancement  of 
Visual  Arts. 

Consideration  must  also  be  given  to  the  object  of 
private  benefit  to  the  prize-winning  and  successful  artists 
selling  their  work  to  the  city.  The  rule  has  been  very 
succinctly  stated  to  be  where  individual  gains  result  upon 
expenditure  of  public  funds  that: 

"It  is  well-settled  that  if  the  priii.ary 
object  of  an  expenditure  of  municipal  funds  is 
to  subserve  a  public  purpose,  the  expenditure 
is  legal  although  it  may  involve  as  an  incident 
an  expenditure  which,  standing  alone,  would  not 
be  lawful.   It  is  equally  well-settled  that  if 
the  primary  object  of  an  expenditure  of  municipal 
funds  is  to  promote  some  private  end,  the  expen- 
diture is  illegal  although  it  may  incidentally 
serve  some  public  purpose  also." 

3d  Ab.  Jur.  66. 

In  executing  the  purchase  prize  plan  as  set  forth  in 
the  attached  "Equity  Plan  For  Reorganisation  of  the  ^lunicipal 
Outdoor  Art  Show,"  your  attention  is  directed  to  pertinent 
charter  provisions. 

Control,  supervision  and  administration  of  this  plan 
should  remain  ill  the  cotniuission  and  not  be  assigned  to  the 


Jury  described  in  said  plan. 

"No  work  of  art  shall  be  contracted  for  or 
placed  or  erected  on  property  of  the  city  and 
county  or  become  the  property  of  the  city  and 
county  by  purchase,  gift  or  othemriae,  except 
for  any  siuseutn  or  art  gallery,  unless  such 
work  of  art,  or  a  design  or  model  of  the  saa* 
as  required  by  the  coiusiisslon,  together  vdLth 
the  proposed  location  of  such  work  of  art, 
shall  first  have  been  submitted  to  and  approyed 
by  the  coi.u.istiiou." 

Section  46  -  Charter. 


A  further  charter  provision  bearing  on  this  point  is: 

'*The  commission  shell  supervise  and  control  the 
expenditure  of  all  appropriations  made  by  the 
board  of  supervisors  for  rniisic  and  the  advance- 
ment of  art  or  music.'* 

Section  46  -  Charter* 


In  addition,  any  purchase  of  prize-winning  woxHks  of 
art  must  be  made  in  conformity  with  section  3£(  of  the  Charter 
which  provides: 

"Piurchases  of  books,  magasines  and 
periodicals  for  the  library  departr^ents,  works 
of  art  for  Biuseuins  and  other  articles  or  things 
of  unusual  character  as  to  the  purchasing 
thereof,  may,  on  the  recomaendation  of  a  de- 
part.'ieat  head  and  the  approval  of  the  purchaser, 
be  purchased  directly  by  said  department  head," 

You  are,  therefore,  advised  that  the  Art  Conmission 
nay  purchase  certain  works  of  art  out  of  the  fund  set  up  for 
the  Visual  Arts  appropriation  within  the  limitations  of  and 
pursuant  to  the  Charter  provisions  cited. 

The  third  query  as  to  what  amount  the  coianlssion 
should  limit  itself  aa  to  the  purchase  prizes  is  goveztied  by 
the  followiiig  two  paragraphs  of  Section  46  of  the  Charter: 

"The  couBDission  shall  supervise  and  control 
the  expenditure  of  all  appropriations  made  by 
the  board  of  supervisors  for  music  and  the  ad- 
vancement of  art  or  music. 


n 


*'The  commission  shall  exercise  all  reasonable 
supervision  of  policy  connected  v/ith  the  arts 
as  may  hereafter  be  assigned  to  it  by  ordi- 
nance or  executive  action.** 


The  Visual  Arts  Appropriation  having  been  made  by  the 
Board  of  Supervisors  pursuant  to  its  annual  bud(;et,  the 
Conffilssion  is  authorized  thereafter  to  supervise  and  control 
the  expenditure  of  this  appropriation  in  its  sound  discretion. 
The  total  amount  of  purchase  prizes  should  be  oieasured  in 
relation  to  the  objective  sou^t  to  be  attained  and  weighed  in 
further  relation  to  other  objectives  sought  to  be  attained 
under  the  Visual  Arts  Appropriation.   Individual  purchases 
of  prize-winning  az*t  objects  should  be  commensurate  with  their 
real  value  so  that  no  gift  of  public  funds  will  result  to  the 
artist  by  indirection. 

In  the  final  analysis,  any  limitation  as  to  arnoimt 
must  be  set  by  the  Soiomission  in  its  sound  discretion  pursuant 
to  the  Clxarter. 

Very  truly  yours, 


DION  R,  HOLM,  City  Attorney. 


TO:   THE  ART  COMMISSION 
100  Larkin  Street 
San  Francisco  2 


LTK 


/IV 


February  14,  1950 


SUBJECT:   WHAT  INCRSA3E3  IN  WAGES      .LAHliia 
CAN  BE  CONSIDERED  —  IN  .,,...  ...iiilNiNG 

RATK  oF  PAY  FOR  EMPLOYEE  UNDER 
DIJABxLITYTRAMFliiE- 


Qentlenien: 

This  will  acknowledge  receipt  of  your  request  fur  an 
opinion  as  follows: 

"Your  opinion  is  requested  on  the  question 
as  to  whether  or  not  the  Civil  Service  Conar.ission, 
in  establishing  a  rate  for  an  employee  holding  a 
position  under  disability  transfer  as  provided  in 
section  156  of  the   charter  can  reflect  during 
that  fiscal  year  a  subsequent  increase  in  the  rate 
established  for  the  empbyee^s  original  position 
under  charter  section  151.3.   For  illustration: 
An  «ap;|.oyee  in  1947  was  given  a  disability  trans- 
fer from  his  regular  position  of  5104  i-iOtori!>an  to 
S102  Conductor.   Under  the  authority  of  section 
156  of  the  charter  the  CcMtmiasion  fixed  a  rate  of 
one  cent  per  hour  less  than  the  established  rate 
for  S102  Conductor,  for  inclusion  in  the  1949-50 
appropriation  ordinance,  which  was  approved 
June  8,  1949.   The  rate  at  that  time  for  plat- 
form personnel  was  ^1.464  per  hour,  and  the  wages 
of  the  employee  in  question  was  included  at 
^1.474.   Subsecuently  on  July  27,  1949,  an 
ordinance  was  adopted  establishing  a  rate  for 
these  classes  of  ; 1*506  per  hour  under  the 
authority  of  section  151.3.  The  increase  would 
not  be  reflected  in  the  salary  of  the  disability 
transferee  until  July  1,  1950,  should  the  Commis- 
sion include  the  increase  in  the  budget  estimates 
for  tViat  year. 

"The  employee  \mder  disability  transfer  now 
requests  that  the  rate  of  pay  for  his  position 
be  fixed  at  one  cent  less  than  v;^1.506  as  of  July  1, 
1949. 

"The  Comniission  has  heretofore  proceeded  on 
the  basis  that  increases  in  wa^^es  and  salaries 
can  be  detemdned  only  in  accordance  with  the 
funds  appropriated  as  provided  in  charter  section 
71,  -  the  only  exception  oeing  those  specific 
classes  governed  by  section  151.3.   Ivill  you 
kindly  advise  whether  the  procedure  followed  by 
the  Conunission  is  correct." 


#2 

0  P  I  H  I  0  N 


Tho  pertinent  sections  of  the  charter  govsmtng  the 
problems  present  in  your  request  are  hereinafter  more 
particularly  quoted  frcsr.. 

Section  71  of  the  charter  provides  in  part  as  follows: 

"Ail  increases  in  salaries  or  wages  of 
officers  ai;d  eiuployees  shall  be  deturniined  at 
the  time  of  the  preparation  of  the  annual 
budget  eatlmates  tAuc  zh&   adof^tion  of  the  annual 
budget  and  appropriation  ordinances,  .  .  •* 

Section  li>l» j  of  the  charter  (which  is  one  of  the  sections 
ciealinfi  with  the  Jtanci'ardization  of  jalaries,  iiicludirtg 
T:latforKi  employees  of  the  railway)  :rovides  in  part  as 
follov/s: 

"Notwithstanding  the  provisions  of 
section  151  or  auy  other  provisions  of  this 
charter  the  wages  of  platform  einployees  and 
bus  operators  of  the  niunicipal  railway  shall 
be  d -termined  and  fixed,  annually,  as  follows; 

"(a)  On  or  before  the  second  lionday  of 
July  of  each  year  the  civil  service  conjr;ii33ion 
shall  certj-fy  to  the  board  of  superviaors  the 
two  highest  wage  ;5  chedulea  in  effect  on  July  1st 
of  that  year  for  platforr..  employees  and  bus 
operators  of  other  street  railway  systems  in  the 
at  ate  of  Galifortiia; 


"(D)  Tht  ratea  of  p  y  so  fixed  for  plat- 
form employees  and  bus  operators  as  herein  x'^ro- 
vided  sliall  be  effective  from  July  lat  of  the 
fiscal  year  in  which  such  rates  of  pay  are 
certified  by  the  civil  service  conimission; 


"Hot  later  thmi  the  Z}th   day  of  Ju.iy  in 
•ach  year  the  board  of  supervisors  ahall  have 
power  and  it  shall  be  its  duty,  subject  to  the 
fiacal  .rovi^ions  of  the  charter  but,  v.ithout 
reference  or  awond.ient  to  ^he  atmual  budget,  to 
amend  the  annual  appropriation  ordinance  and 
the  annual  salary  ordinanco  to  i.^clude  the  pro- 
▼i;iionfl  neceusary  for  paying  the  rates  of  compen- 
sation fixed  by  the  board  of  supervisors 
as  in  this  section 


n 


"provided  for  the  then  current  fiscal 


year." 


Section  156  of  the  charter  provides  in  part  as  follows » 

"When  a  permanent  civil  service  employee 
other  than  a  meuiber  of  the  fire  department  and 
police  department  who  haa  served  not  less  than 
three  (3)  years  in  his  position,  has  become 
incapable  through  advanced  age,  accident  or 
other  disability,  of  performing  the  duties  of 
his  position,  the  civil  service  commission  may, 
with  the  consent  of  the  appointing  officer  or 
appointing  officers  involved,  transfer  him  to 
a  position  within  his  capacities  to  perform, 
whether  or  not  v<ithin  the  classification  for 
which  he  aualified  for  appointrnant ,  out  such 
oosition  shall  not  be  in  a  classification  hav- 
ing a  higher  compensation  schedule  than  the  one 
from  vrhich  he  is  transferred,  and  his  compensa- 
tion shall  not  uiiereafter  be  increased  beyond 
the  maximum  salary  for  the  classification  to 
which  such  employee  is  trail af erred,  nor  in  any 
event  shall  his  salary  be  increased  to  ecroal 
the  salary  such  employee  would  have  received 
had  he  remained  in  hi;j  former  position;  ..." 


"Positions  filled  under  the  provisions  of 
this  section  shall  not  be  subject  to  solury 
standardisation,  but  the  salaries  thereafter 
shall  be  fixed  by  the  civil  service  comuiission 
within  the  limitations  herein  provided.   The 
civil  service  comciission  shall  make  rules  to 
carry  out  the  intent  of  this  section  and  such 
rules  shall  govern  all  traxisfers  mavie  under  the 
provisions  of  this  section." 

Section  156  {supra) (which  provides  for  disability 
transfers)  distinctly  states  that  "Positions  filled  und*r  the 
provisions  of  this  section  shall  not  be  sub.iect  to  Salary 
Standardization,  but  thiit  salaries  thereafter  snall  be  fixed 
by  the  civil  service  commission  within  Lhe  limitations  herein 
provided  ..." 

From  the  facts  you  have  given  to  me,  it  appears  that 
the  rate  established  for  platfona  wbo.   of  vl.506  par  hour  wa« 


•stablished  on  July  27i  1949i  J-mder  the  Salary  Standardization 
provision  of  tV.e  Charter  (Section  151.3).  Under  the  s  pecific 
provisions  of  Section  156  of  the  charter,  poaitiona  filled  by 
disability  transfers  are  not  subject  to  salary  at^jindai'dization. 
but  are  set  by  the  Civil  Service  Coiaiuisaion  in  accordance  with 
its  rights  under  the  limitations  therein  set  forth,  as  well  as 
any  other  limitations  of  the  charter. 

An  examination  of  the  charter  reveals  that  Section  71 
thereof  requires  that  "all  increases  in  salaries  or  ^vages  of 
officers  and  employees  shall  be  determined  at  the  time  of  the 
preparation  of  the  annual  budf;et  estimates  and  the  adoption  of 
the  annual  budget  and   appropriation  ordinances  ..."  Section 
I5i»3  of  the  charter  is  an  exception  thereto,  but  is  not  appli- 
cable here  because  the  positions  here  involved,  by  the  express 
limitations  of  section  156  of  the  charter,  are  not  subject  to 
Salary  Standardization.) 

Thus,  positions  filled  by  disability  transfers  are 
subject,  insofar  £6  increases  in  salaried  or  \tfages  are  concerned, 
to  the  lircitations  of  section  71  of  the  charter.  At  the  tine  of 
the  passage  of  the  1949-1950  appropriation  ordinance  the  rate 
fixed  for  platform  personnel  was  5^?  1.484  per  hour.   This  then 
would  be  the  maxtmum  salary  for  the  position  of  platform 
personnel  that  the  civil  service  coniiiiissicm  could  recognize 
during  that  fiscal  year  in  basing  its  deteraiaation  of  what 
salary  should  be  set  for  positions  filled  by  disability  trans- 
ferees under  x,iie   provisions  of  section  156  of  the  charter.  The 
Consmisaion  could  not  consider  the  figure  of  ;  1.506  per  hour,  as 
later  set  for  platforni  men  under  the  Salsury  Standardization  pro- 
visions of  the  charter,  in  connection  wit)^  positions  filled  by 
disability  transferees. 

Tfou  are  therefore  advised  that  increases  in  wages  or 
salaries  of  positions  filled  by  disability  transferees  under 
section  156  of  the  charter  can  be  determined  only  in  accordance 
with  the  funds  appropriated  aa  provided  in  aection  71  of  the 
charter  —  and  increases  that  rnay  be  granted  to  other  eriployees 
subsequently  thereto,  under  section  151.3  of  the  charter, 
cannot  be  considered  in  that  fijccil  year  aa  aiiy  basis  for  salary 
or  wage  increases  in  conjiection  with  positions  filled  by  dis- 
ability transferees. 

Respectfully  submitted, 

DION  R.  HOLK,  City  Attorney. 

TO:   CIVIL  SiiRVICE  COmiSJlOM 

NSW 


IX'S 


February  15,  1950. 

SUBJECT:      CONTRACTS  -  INDBMNITI  -  LlAblLlTI  OF 

CONTRACTOR  Rt.GARDLES:i  OF  WRGLlGENOit. 

G«ntl«B«ni 

R«c«lpt  of  the  following  roquost  for  opinion  is 
acknowledgod: 

"In  the  cours*  of  constructing  th«  Longfollow 
Playground,  the  contractor,  Frank  h.   Smith,  per- 
mitted a  low  wall,  located  on  the  common  boundary 
line  between  Board  of  Education  and  Recreation 
Coamission  land,  to  drop  four  or  five  inches  and 
to  «ove  laterally  some  four  or  fire  inches,   i'he 
contractor  has  been  instructed  rerbally  by  the 
engineer  to  repair  the  damage  at  his  own  expense, 
under  Section  7-b  of  the  General  Conditions, 
which  are  a  part  of  the  contract  specification*. 
This  section  is  quoted  herein. 

'SECTIOM  7  -  (b)  -  RESFONSIBIUTY  OF  CCNTiaC'IUH. 
The  Contractor  shhll  take  and  assume  all  responsi- 
bility for  the  work.  The  Contractor  shall  bear  all 
losses  and  damages  directly  or  indirectly  resulting 
to  him,  to  the  City,  or  to  others  on  account  of  th« 
performance  or  character  of  the  work,  unforseea 
difficulties,  accidents,  or  any  other  causes  what- 
soever.  The  Contractor  shall  assume  the  defense 
of  and  indemnity  and  save  harmless  the  City  and 
County  of  San  Francisco,  The  Recreation  Commission, 
and  their  officers  and  employees,  from  all  claims, 
loss,  damage,  injury  and  liability  of  every  kind, 
nature  and  description,  directly  or  indirectly 
arising  from  the  performance  of  the  contract  or 
work,  regardless  of  responsibility  for  negligence; 
and  from  any  and  all  claims,  loss,  damago,  Injury 
and  liability,  howsoever  the  same  may  be  caused, 
resulting  directly  or  indirectly  from  the  nature 
of  the  work  covered  by  the  contract,  regardless  of 
responsibility  for  negligence. 

However,  the  contractor  maintains  that  he  Is 
not  responsible  for  the  expense  on  account  of 
Section  2dl6  -  Excavations  -  in  the  San  Francisco 
Building  Code,  which  provides: 

«EJLCAYaTIuH3:  For  rights  of  co-terminous  owners 
as  to  excavations,  see  Section  ^32  of  the  Civil 
Code  of  California. I 
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''Would  you  pl««a9  advise  urn  whether  the  contractor 
is  responsible  for  the  amount  of  this  dttnafe  under 
this   contract?" 

0  P  I  N  I  0  H 

In  the  case  of  Southern  Pacific  Co.^  y.  Fellows,  a 
contract  between  plalntlf*^  and  <3  ef endant  contractor  contained 
this  clause: 

"Contractor  expressly  agrees  to  Indemnify  and 
save  railroad  harmless  from  and  against  any  and 
all  claims,  loss,  damage,  Injury  and  liability 
howsoever  same  may  be  caused,  resulting  directly 
or  Indirectly  from  work  covered  by  this  agreement." 

During  the  course  of  construction  of  the  building,  In 
the  ;:>outhern  Pacific  case,  (subject  of  contract),  an  employee  of 
defendant  contractor  was  Injured,  recovered  judgment  against  the 
plaintiff,  which  paid  the  judgment  and  then  sought  recovery 
against  defendant  under  the  indemnity  clause.   The  court  reversed 
a  judgment  for  defendant  holding  that  "...  the  Indemnity  clause  In 
the  contract...  Is  so  sweeping  and  all-embracing  In  Its  terms 
that,  although  It  does  not  contain  an  express  stipulation  Indem- 
nifying appellant  against  liability  caused  by  Its  own  negligence, 
It  accomplishes  the  same  purpose." 

Southern  Pacific  Jo.  v.  Fellows. 
52  C.A.  (Sd)  ^1;   n  y.    (id)  75. 

The  Fellows  ease  was  followed  and  approved  In  Rhlnehart 
V.  Southern  Pacific  Co..  3^  Fed.  Sup.  79  (1941). 

Section  ^32,  Civil  Code,  Is  a  statute  which  oay  be  waived 
by  contracting  parties  since  such  waiver  would  not  be  against 
public  policy. 

In  the  Stephens  ease  hereinafter  cited,  vthere  the  defend- 
ant leased  land  adjoining  Its  depot  and  the  lease  covenanted  that 
the  railroad  con-.pany  would  not  be  responsible  for  any  damac*  caused 
by  fire  from  Its  engines,  or  from  any  other  means,  the  court  held 
that  the  lessee  could  not  recover  from  the  railroad  company  for 
damage  caused  by  fire  from  negligence  of  Its  railroad  employees. 
The  court  said: 

"It  has  been  well  said  that  public  policy  Is  an 
unruly  horse,  astride  of  which  you  are  carried 
Into  unknown  and  uncertain  paths,  and  here  that 
horse  would  be  carrying  us  beyond  all  limits 
ever  reached  before,  If  respondents'  (plaintiff's) 
position  should  meet  with  our  approval. 
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¥hlle  contracts  opposed  to  morality  or  law  should 
not  be  allowed  to  show  themselves  in  courts  of 
Justice,  yet  public  policy  requires  'nd  encourages 
the  asking  of  contracts  oy  competent  parties  upon 
all  valid  and  lawful  considerations,  and  courts  so 
recognising  have  allowed  parties  the  widest  latitude 
in  this  regard;  and,  unless  it  is  entirely  plain 
that  a  contract  is  violative  of  sound  public  policy, 
a  court  will  never  ao  declare.'* 

atephsns  y.  Southern  Pacific  Co« , 
109  Csl.  80,  p.  89. 

You  are,  therefore,  advised  that  the  contractor  is 
obligated,  underbid  contract,  to  repair  the  wall  in  view  of 
the  express  lanj^age  quoted  in  your  request. 

Respectfully  submitted. 

City  Attorney 


To:  Recreation  Coamisaion 


CWH 
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February  16,   1950 

SUBJECT;    RESP0N3ILILITY  OF  PROPEHTT  O'ftNSR  TO  3UPP0HT 
RETAINING  WALL  ON  STREET  ADJACENT  THERETO. 

D«ar  Sir: 

This  office  Is  in  receipt  of  a  requtst  for  an  opinion 
as  follows: 

"I  recuert  your  opinion  on  e  ruestlcn  effecting 
ths  City's  responsibility  for  maintaining  a  ra- 
tal nin^  V'Sll, 

The  stotc  of  facts  is  ae  follows: 

A  retaining  wall  is  situated  on  an  accepted 
open  public  street,  wnich  it  euppurtc,  (adjacent 
and  conticnious  to  the  property  line  thereof, 
i/itt  wail  vhB   constzxicted  by  the  City  under 
regulf>r  assessment  proceedings,  for  the  ia- 
provement  of  the  street,  which  eabraced  the 
private  property  abutting  on  the  street  pro- 
perty line  and  wall. 

My  question  is  as  follows: 

If  the  owner  of  the  private  property  constructs 
a  building  extending  to  a  greater  depth  than  the 
wall,  is  he  obliged  to  provide  support  for  the 
wall  as  may  be  necessary  for  its  continued 
stability;  (a)  If  the  wall  extends  to  a  lesser 
depth  than  12  feet  below  the  adjacent  street 
curb,  (b)  if  the  wall  extends  to  a  depth  of  12 
feet  or  more  below  the  adjacent  street  curb? 

An  early  answer  would  be  appreciated." 

OPINION 

Although  your  request  does  not  contain  any  reference 
to  the  Civil  Code,  the  question  contained  therein  referring  to 
the  12-feet  standard  depth  rule  refers  to  Section  832  of  the 
Civil  Code.   This  statute  is  one  passed  in  derogation  of  the 
common  law  rule  regarding  the  responsibility  and  duties  of 
adjacent  land   owners,  and  sets  up  certain  standards  and  burdens 
upon  these  le>nd  owners  not  known  to  the  common  law. 

This  section  is  general  in  natxire,  and  makes  no  sped* 
fie  reference  to  the  state  or  any  of  its  subdivisions.   The 
general  rule  in  the  application  of  this  type  of  statute  is  that 
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the  sovereign  Is  not  brought  within  the  scope  of  its  own  l&ws 
unless  the  intent  that  this  should  be  done  is  made  plainly  to 
appear. 

Miller  Y.  Pillsbury.  I64  Cal.  199 

See  also  Patton  y.  City  of  Los  Angeles.  I69  Cal.  521. 

Miles  T.  Ryan.  172  Cal.  205 

This  same  rule  has  been  held  to  apply  to  the  subdivi- 
sions of  the  state,  such  as  the  counties  and  municipal  corpora- 
tions. 

See  Bayshore  Sanitary  District  v.  San  Mateo  County, 
4«  Cal.  App.  (2d)  337. 

Fhilbrick  v.  State  Personnel  Board.  53  Cal, 
App.  (2d)  222. 

Consequently,  the  provisions  of  this  section  would 
not  apply  to  any  property  owned  by  the  City  and  County  of  San 
Francisco,  and  any  act  performed  by  an  adjacent  property  owner 
such  as  that  described  in  your  request  that  tended  to  cause  any 
injury  to  the  city's  property  would  require  the  land  owner  to 
take  the  necessary  steps  to  prevent  its  happening. 

A  further  ground  for  holding  that  this  section  is 
not  applicable  is  from  the  wording  of  its  text.  In  establishing 
the  standard  depth,  Section  d32  of  the  Civil  Code  provides  that 
it  shall  be  measured  at  Uie  point  where  the  Joint  property  line 
intersects  the  curb.   The  property  in  question  is  not  so  situated 
that  such  a  result  could  be  accomplished,  inasmuch  as  the  pro- 
perty line  runs  parallel  to  the  ciirb  and  no  point  of  intersection 
would  result  in  this  case. 

Accordingly,  I  advise  you  that  the  property  owner  is 
under  a  duty  to  bear  the  complete  cost  In  extending  the  depth  of 
the  wall  foundation,  regardless  of  whether  it  be  more  or  less 
than  the  12-feet  mentioned  in  your  request. 

Respectfully  submitted, 

D10«  K.  hOJLM,  City  Attorney 

To:  Sherman  P.  Duckel,  Director 
Department  of  Public  \»fork8 

cc:  Chief  Administrative  Officer 


\:C\ 


February  21,  1950 


SUBJECT:   REGULATION  OF  HOURS  OF  OCCUPANCY  OF  HEALTH 
SERVICE  SYSTEM  BY  DIRECTOR  OF  PROPERTY. 


Gentlemen: 

This  office  is  in  receipt  of  a  request  for  an  opinion 
as  follows: 

"The  Health  Senrice  System  has  occupied  its  present 
qviarters  in  Suite  305  of  the  Larkin  Ving  of  the  Civic 
AuditoriuB,  61  Grove  Street,  for  almost  10  years,  having 
moved  in  December,  1939* 

The  regular  monthly  meetings  of  the  Health  Service 
required  by  the  charter  are  held  at  night  in  order  to 
accommodate  any  members  of  the  system  who  wish  to  at-> 
tend.   Furthermore,  it  is  more  convenient  for  board 
members  to  attend  evening  meetings,  as  all  are  employed 
in  the  various  city  departments  during  the  day. 

During  the  war  the  Physiotherapy  Division  of  the 
Health  Service  System  was  moved  from  the  Marshall 
Square  Building  to  1026  Market  Street,  when  the  Navy 
took  over  the  entire  floor  space  in  the  Marshall 
Square  Building.  However,  the  Board  would  like  to 
have  all  of  the  offices  of  the  Health  Service  Systea 
in  one  building  and  there  is  a  large  vacant  room, 
No.  304*  adjoining  the  present  Health  Service  System 
central  offices,  which  is  suitable  for  the  Physiothe- 
rapy Division. 

As   the  great  majority  of  city  employees  are  «b- 
ployed  during  the  day  from  3  A.M.  to  5  P.M.,  the  board 
has  considered  and  desires  having  the  Physiotherapy 
Division  open  until  9  P<M.  for  three  nights  per  week  in 
order  to  make  the  facilities  available  to  «nployees 
without  necessitating  that  they  take  time  off  from 
their  woi4c. 

Because  of  the  nature  of  the  work  and  the  neces- 
sity of  meeting  certain  deadlines  it  is  necessary  for 
employees  of  the  Health  Service  System  to  work  certain 
evenings  and  Saturday  afternoons  to  make  sure  that  the 
work  of  the  office  is  completed  on  schedule.  V.hen 
working  in  the  evenings  employees  usually  go  out  to 
dinner  and  return  to  the  office  afterward,  remaining 
until  the  work  is  done. 

For  almost  all  of  the  10-year  period  of  the  Health 
Service  System's  occupancy  of  its  present  quarters  in 
the  Larkin  Wing  of  the  Civic  Auditorium  employees  of  the 
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H«alth  5«nrle«  System  and  in«mbers  of  tha  Health  Servlca 
Board  hava  had  fraa  access  day  and  night  to  the  third 
floor  offices.  A  key  to  the  front  door  at  61  Grore 
Street  was  aade  available  to  the  Health  Service  Syst«B 
but  this  was  of  no  use  when  a  lock  was  installed  on  the 
Inside  of  the  door  so  that  the  door  could  be  opened 
only  from  within. 

Recently  the  Health  Service  Board  was  informed 
by  the  building  superintendent  that  the  board  could  not 
held  meetings  in  the  evening  nor  could  employees  work 
after  5:30  P.M.  If  there  was  an  event  in  the  Civic 
Auditorium  for  which  admission  was  to  be  paid.  £vea 
though  admission  was  charged  both  for  day  and  evening 
performances  employees  and  board  members  of  the  Health 
Service  System  could  be  in  the  building  only  from  6   A.M. 
to  5:30  P.M.,  and  they  could  not  be  in  the  building 
after  5:30. 

The  building  superintendent  and  the  director  of 
properties  were  asked  the  reason  for  the  change,  as  the 
Health  Service  Board  had  never  been  consulted  and  had 
not  agreed  to  such  a  change.   The  board  was  inforaed 
that  persons  attending  board  meetings  had  attended  per- 
formances in  the  Civic  Auditorium  without  paying  the 
price  of  admission  and  the  Bureau  of  Internal  Revenue 
had  protested  because  of  the  failure  to  pay  the  tax  on 
such  admissions.   The  Bureau  of  Internal  Revenue  was  con- 
sulted and  stated  that  no  such  protest  had  been  lodged 
and  the  supervisor  in  charge  of  the  division  in  question 
stated  that  he  cuuld  be  quoted  to  this  effect. 

It  seems  that  other  tenants  in  the  building,  both 
In  the  Larkln  Wing  at  61  Grove  Street  and  in  the  Polk 
Wing  at  93  Grove  Street,  have  the  same  access  to  the  per- 
formances in  the  Civic  Audltorlm  as  employees  and  board 
raeabers  of  the  Health  Service  System  have  when  they  are  in 
the  building.  However,  no  restrictions  have  been  placed 
on  their  ingress  or  egress  after  5:30  P.M.,  as  it  has 
been  verified  that  employees  of  these  tenants  have  been 
using  their  offices  after  5:30  P.M.  when  admission  was 
being  charged  for  a  performance  in  the  Civic  Auditorium. 

The  Health  Service  Board  meets  once  a  month  On  the 
evening  of  the  fourth  Tuesday.  If  it  becomes  necessary 
to  inquire  of  the  building  superintendent,  as  he  has 
suggested,  a  month  in  advance  as  to  whether  or  not  the 
Civic  Auditorium  will  be  rented  on  a  fourth  Tuesday 
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•renlng  of  the  following  month  and  he  does  not  know, 
it  will  be  necessary  to  cell  a  special  board  meeting 
later  when  such  infonaation  is  available  so  as  to  set 
a  definite  date  and  place  for  the  regular  meeting  z>e- 
quired  by  the  charter  if  it  is  ascertained  that  the 
/.uditoriuB  is  rented  for  the  partic\ilar  evening.   The 
only  other  alternative  is  to  hold  the  regular  monthly 
Meeting  during  the  daytime  when  the  members  of  the 
board  will  have  to  leave  their  work  to  be  present  and 
other  city  waployees  will  be  unable  to  attend.  As  a 
last  resort,  the  Health  Service  System  could  move  to 
new  quarters  but  this  would  entail  considerable  added 
expense  as  well  as  inconvenience  to  members  of  the 
Health  :>ervice  bystem. 

As  the  board  is  considering  the  rental  of  Roon 
304  in  the  Larkin  *iing   in  addition  to  the  present 
quarters  and  has  withheld  payment  of  both  the  October 
and  November  monthly  waz*rants  for  rental  until  the 
situation  is  clarified,  without  waiving  or  relin- 
quishing any  rights  acquired  since  December,  1939* 
when  the  board  first  moved  into  61  Orove  Street,  an 
opinion  is  x*equested  relative  to  the  following  ques- 
tion: 

1.  May  the  members  of  the  Health  Service  Board 
and  the  employees  of  the  Health  Service  System  be  ex- 
cluded by  the  Civic  Auditorium  Building  Superintendent 
or  the  Director  of  Property  from  the  offices  of  the 
Health  Service  SystMi,  Larkin  vVing,  Civic  Auditorium, 
61  Grove  Street,  between  the  hours  of  5:30  P.M.  and 
midnight  daily  and  from  3:00  A.M.  to  midnight  on 
Saturdays  and  Sundays,  when  the  Health  Service  SystMi 
is  paying  rent  for  the  offices  without  heretofore 
having  any  restriction  as  to  ingress  and  egress? 

2.  If  the  answer  is  in  the  affirmative,  may  the 
Civie  Auditorium  building  Superintendent  or  the  Director 
of  Property  exclude  said  employees  and  members  of  the 
Health  Service  board  without  likewise  excluding  all 
other  tenants  located  in  the  Larkin  V'ing,  61  Grove 
Street,  and  in  the  1  oik  wing,  93  Grove  Street,  when 
such  tenants  have  the  same  access  to  the  Civic  Audi- 
torium when  it  is  being  rented  for  a  performance  for 
which  an  admission  is  charged?" 
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OPIWION 

In  your  request  for  an  opinion  you  nade  no  reference 
to  any  claim  of  written  lease  for  the  premises  you  are  pz^sently 
occupying  in  the  exposition  auditorium.  I  checked  with  the  Real 
Estate  Department  of  the  City  and  County  of  San  Francisco  and 
ascertained  from  them  that  you  do  not  have  any  written  lease  and 
are  occupying  the  premises  presently  on  a  month  to  month  basis. 

This  being  so,  the  conditions  and  terms  of  the  occupan- 
cy, inclusive  of  hours  of  ingress  and  egress,  are  matters  which 
may  be  changed  or  modified  by  the  landlord  upon  reasonable  noti- 
fication thereof  being  given  to  the  tenant.  Apparently  there  it 
no  issue  in  this  matter  over  the  fact  that  the  tenant  was  ade- 
quately notified  of  the  modification  of  hours  of  ingress  and 
egz*e68. 

Under  Section  61  of  the  Charter  of  the  City  and  County 
of  San  Francisco,  the  Real  Estate  Department  (which  is  managed 
by  the  Director  of  Property)  has  among  its  other  functions  "the 
control,  managenent  and  leasing  of  the  exposition  auditorium**. 
This  power  and  authority  given  to  the  Real  Estate  Department 
(Director  of  Property)  certainly  authorizee  it  to  make  rule* 
and  regulations  inclusive  of  hours  of  ingress  and  egrests  in  con- 
nection with  the  use  end  occupation  of  the  exposition  auditorium. 
These  rules  and  regulations  inclusive  of  hours  of  ingress  and 
egress  may  be  changed  from  time  to  time,  and  as  changed  are 
applicable  to  old  tenants  who  are  occupying  the  premises  on  a 
month  to  month  basis,  assuming,  of  course,  that  reasonable  noti- 
fication thereof  is  given  to  the  tenant. 

Thus,  in  answer  to  your  first  inquiry  there  would  seem 
to  be  no  reason  why  the  Real  Estate  Department  (Director  of 
Property)  could  not  make  the  rules  and  regulations  inclusive  of 
hours  of  ingress  and  egress  in  connection  with  the  use  and  occu- 
pancy of  the  exposition  auditorium  by  your  Board  since  your 
tetuincy  is  on  a  month  to  month  basis. 

In  answer  to  your  second  inquiry,  I  v/ould  state  that 
the  relation  of  landlord  and  tenant  as  exists  in  this  ease  bet- 
ween yourselves  and  the  Real  Estate  Department  (Director  of 
Property)  is  a  personal  one,  and  in  nowise  concerned  with  any 
such  relationship  that  may  exist  with  any  other  tenant.   There- 
fore, I  have  made  no  inquiry  as  to  what  terns  or  conditions 
other  tenants  may  have,  as  they  could  not  affect  the  rights  and 
powers  of  the  landlord  to  make  the  same  or  different  terms  with 
your  board.  Just  as  tlie  landlord  has  the  right  to  make  such 
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terms  and  conditions  as  he  may  desire  in  connection  with  the  use 
and  occupancy  of  the  premises  under  his  control  inclusive  of  the 
right  to  terminate  a  tenancy,  so  too  has  a  month  to  month  tenant 
the  right  to  terminate  a  teritiucy  upon  due  notice  if  he  considers 
the  terns  of  tenancy  unsuitable  to  him. 

While  this  opinion  is  only  intended  to  set  forth  the 
relative  legal  rights  and  duties  of  the  Real  Estate  Department 
(Director  of  Property)  and  the  Health  Service  3yst«n,  I  am  cer- 
tain x,htit  both  parties  hereto,  in  negotiating  a  new  tenancy,  v^ill 
be  mindful  of  the  fact  that  the  apparent  reason  and  desire  of  the 
Health  oervice  System  to  be  permitted  to  keep  its  offices  open 
at  later  than  usual  hours  is  to  better  serve  the  city  employees 
—great  numbers  of  whom  work  all  day  and  would  find  it  extremely 
difficult,  if  not  impossible,  to  transact  their  business  with 
the  Health  liervice  ^systen  office  during  the  normal  work  day  hours, 

Respectfully  submitted, 


DION  R.  HOLM 
City  Attorney 


TO:  Health  Service  System 
BJaJR 
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February  23,  1950 

SUBJECT:   GRANTING  AND  REVOCATION  OF  FIRE  PERMITS; 
POWER  OF  SAN  FRANCI3C0  FIRE  CHIEF. 

Gentlemen: 

We  have  your  request  for  an  opinion  as  follows: 

"A  question  arose  as  to  the  powers  and 
duties  under  the  1932  Charter  of  the  City 
and  County  of  .ijan  Francisco,  regarding 
the  granting  and  revocation  of  Fire  Per- 
mits of  the  oan  Francisco  Fire  Department. 

"The  question:  'Has  the  Chief  of  the  San 
Francisco  Fire  Department  the  sole  power 
and  responsibility  to  grant  and  revoke 
Permits  for  Gasoline  Supply  Stations, 
Garages,  etc.,  and  also,  what  authority 
has  the  Board  of  Fire  Commissioners  in 
reference  to  the  above.* 

**The  second  question  for  clarification 
is:  *Iii  requisitioning  equi]»ent  by  brand 
name  or  specification  in  excess  of 
11,000.00,  is  it  the  duty  of  the  Purchaser 
of  Supplies  to  request  bids,  transmit  in 
writing  the  tabulation  of  said  bids  to  the 
Requisitioning  Department  for  its  informa- 
tion prior  to  final  awarding  of  the  contract 
to  the   successful  bidder. * 

"An  early  reply  to  the  aforementioned 
questions  will  be  appreciated." 

OPINION 

The  Chief  of  the  Fire  Department,  or  Chief  Engineer, 
as  he  was  formerly  called,  is  the  chief  executive  of  the  Fire 
Department  and  an  officer  of  the  City  and  County  of  San  Francisco 
(Charter  sections  4  end  20).  As  such  chief  executive,  he  has 
the  powers  and  duties  of  a  department  head,  except  as  otherwise 
specifically  provided  in  the  Charter. 

Charter  section  36  provides,  among  other  things  not 
pertinent  hereto,  "The  fire  commission,  relative  to  permits  sub- 
ject to  issuance  or  revocation  by  the  chief  engineer  of  the  firt 
department  etc.^ by  implication,  the  chief  of  the  department  may 
issue  or  revoke  certain  permits  not  herein  specified. 
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Charter  section  24  prorides,  asong  other  things  not 
pertinent  hereto,  "The  board  of  superrisors  shall  regulate,  by 
ordinance,  the  issuance  and  revocation  of  licenses  and  permi'^s 
....for  the  operation  of  businesses  or  privileges  which  affect 
the. . . .fire-prevention,  fire  fighting... .conditions  of  or  in  the 
city  and  countx^  *"^  ^^ r  such  other  oia t ters  as  the  board  of 
supervisors  may  deen  advisable. "..•'* Said  ordinance  shall  also 
specify  which  department  shall  make  the  necessary  investigations 
and  inspections  and  issue  or   deny  and  may  revoke  the  permits  and 
licenses  therefor. **  "Permits  and  licenses  shall  be  issued  by  the 
departments  as  designated  by  ordinance...." 

Section  1,  Article  1,  of  Part  III  of  the  Municipal  Code 
provides,  among  other  things  not  pertinent  hereto,  "Pexwits  shall 
be  issued  for  the  location  and  conduct  of  the  businesses. .. .enu- 
merated herein<ifter  by  the  department  or  office  authorized  by 
sections  1  and  2  of  this  Article  to  issue  each  such  class  of  per- 
mit....(sub.  20)   For  the  establishment,  maintenance  and  operation 
of  commercial  and  public  garages  by  the  Fire  Department.'*   Thie 
section  is  silent  insofar  as  gasoline  supply  stations  are  con- 
cerned. However,  section  22  of  said  Municipal  Code  states  that 
the  Fire  Department  shall  issue,  transfer  or  revoke  applications 
for  gasoline  supply  stations,  public  and  commercial  garages. 

;;>ectioB  23,  Article  1,  of  Part  III  of  the  Municipal  Code 
provides,  among  other  things  not  pertinent  hereto,  '^All  other 
applications  for  the  issuance,  transfer  or  revocation  of  permits 
shall  be  subject  to  action  on  or  issuance  by  the  department  or 
office  specified  by  law  or  ordinance;..." 

Section  306,  Part  II  of  the  Fire  Code,  provides  among 
other  things,  insofar  as  public  or  commercial  garages  are  con- 
cerned, "It  shall  be  unlawful  for  any  person,  firm,  company  or 
corporation  hereafter  to  establish,  operate  or  maintain  a  garage 
within  the  limits  of  the  City  and  County  of  San  Francisco,  where 
more  than  one  (1)  quart  of  gasoline  is  stored  or  kept,  without 
first  obtaining  a  permit  therefor  from  the  Chief  Enigineer  of  the 
Fire  Department  in  accordance  with  the  provisions  of  the  ordinance 
establishing  procedure  by  departments  and  officers  for  the  issu- 
ance, transfer  and  revocation  of  permits  and  licenses, No  per- 
mit for  the  operation  of  a  public  or  comoiercial  garage,  issued  in 
accordance  with  the  provisions  of  this  Article,  or  any  other  or- 
dinance heretofore  existing,  shall  be  assigned  or  transferred 
without  the  written  approval  of  the  Chief  Engineer  of  the  Fire 
Departanent." 

Section  331,  Part  II  of  the  Fire  Code,  provides  among 
other  things,  and  insofar  as  gasoline  supply  stations  are  con- 
cerned, "It  shall  be  unlawful  for  any  person,  firm,  company  or 
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corporation  hereafter  to  establish,  operate  or  maintain  a  gasoline 
supply  station  within  the  limits  of  the  City  and  County  of  San 
Francisco,  where  more  than  one  (1)  quart  is  stored  or  kept,  with- 
out first  obtaining  a  permit  therefor  from  the  Chief  gngineer  of 
the  Fire  Uepairtment  in  accordencia  with  the  provisions  of  the 
iirticle  establishing  procedure  by  Departments  and  Officers  for 
the  issuance,  transfer  and  revocation  of  permits  and  licenses, 
and  appeals  based  thereon, •••"  This  section  also  provides  that 

no  permit  for  the  operation  of  a  gasoline  service  station 

shall  be  assigned  without  the  written  approval  of  the  Chief  En- 
gineer of  the  Fire  Departaent. 

In  view  of  the  above  cited  law,  it  is  evident  that  the 
Chief  of  the  Fire  Depax*tment,  as  department  head  and  chief  execu- 
tive officer  of  the  department,  has  the  sole  power  and  authority 
to  grant  and  revoke  permits  for  gasoline  service  stations  and  con- 
aercial  garages.  However,  Municipal  Code  section  25,  Part  III 
thereof,  provides  "The*. .Fire  CMmission., .shall  sez*ve  as  advisory 
board  to  the. • .Chief  Engineer  of  the  Fire  Department.. .in  the 
hearings  on  permit  applications,  transfers  and  proposed  revoca- 
tions required  by  Section  22  of  this  Article  (supra),  and... said 
advisory  board  shall  make  recommendation  to  the  head  of  the  de- 
partment., .as  in  its  judgment  the  facts  established  by  any  such 
hearing  shall  wairrant."  This  last  section  enables  the  Fiire  Com- 
mission to  recommend  to  or  advise  the  Chief  of  the  Fire  Departoent 
in  the  matters  of  issuance,  transfer,  assignment  or  revocation  of 
permits,  but  does  not  detract  from  the  power  and  authority  in  the 
Chief  to  act  independently  of  such  advice  or  recommendation,  if  he 
80  desires. 

In  reply  to  your  second  question,  it  is  necessary  to 
refer  to  Charter  Section  Bd,   part  of  which  is  quoted: 

^The  purchaser  of  supplies  shall  establish 
specifications  and  tests  to  cover  all  recurring 
purchases  of  material,  supplies  and  equipment. 
He  shall,  as  far  as  is  practicable,  standardise 
■aterials,  supplies  and  equipment  according  to 
the  use  to  which  they  are  to  be  put,  when  two 
or  more  types,  brands  or  kinds  are  specified 
or  requested  by  individual  departments. 

''Purchases  of  equipment  shall  be  made  in 
accordance  with  specifications  furnished  by 
the  department  requiring  such  equipment  in 
case  the  use  of  such  equipment  is  peculiar  to 
such  department.  For  patented  or  proprietary 
articles  sold  by  brand  name,  the  purchaser  may 
require  each  department  requisitioning  same  by 
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8uch  brand  nam*,  to  furnish  specifications  of 
the  article  requisitioned  and  may  advertise 
for  bids  on  the  basis  of  such  specifications, 
under  conditions  pennittirig  manufacturers  of 
or  dealers  in  other  articles  made  and  sold 
for  the  same  purpose  to  bid  on  such  specifica- 
tions or  on  the  specifications  of  their  own 
product.  If  the  purchaser  of  supplies  recom- 
mends the  acceptance  of  the  lowest  or  best  bid, 
stating  his  reasons  in  writing  therefor,  and 
if  the  department  head  concerned  recommends 
the  acceptance  of  any  other  bid  on  such  prop- 
rietary articles,  stating  his  reasons  In 
writing  therefor,  the  award  shall  be  deter- 
mined by  the  controller." 

The  last  sentence  of  the  last  paragraph  is  pertinent 
to  your  second  question.   "If  the  purchaser  of  supplies  recom- 
mends the  acceptance  of  the  lowest  or  best  bid,  stating  his 
reasons  in  writing  therefor,  end  if  the  department  head  con- 
cerned recommends  the  acceptance  of  any  other  bid  on  such  prop- 
rietary articles,  stating  his  reasons  in  writing  therefor,  the 
award  shall  be  determined  by  the  controller."  In  order  that  the 
requisitioning  department  head  be  fully  informed  relative  to  the 
facts  necessary  to  be  considered  and  to  be  set  forth  in  his  above 
mentioned  letter  to  the  Purchaser,  it  is  necessary  that  th« 
Purchaser  furnish  him  with  a  tabulation  or  schedule  of  bids 
received  for  the  objects  requisitioned.  It  is  therefore  the 
duty  of  the  Purchaser  to  do  so. 

lou  are  advised  accordingly. 

Respectfully  submitted, 


DION  R.  HOLK 
City  Attorney 


To:  Fire  Department 

Attn:  Joseph  J.  Allen,  3eoretax>y 
Fire  CoBualsslon 

cc:  Purchaser  of  Supplies 

J£B 
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February  24,  1950 


SUBJ:;CT:    POLICi;  C0I-1KIS3I0N:    SiiLAFiT  OP  SECRKTAfiY 

Dear  Sir: 

This  refers  to  your  request  relative  to  the  salary 
of  the  oecretary  of  the  Police  Commission* 

OPINION 

Section  35*4  of  the  charter  of  the  City  and  County 
of  San  Francisco  provides  in  part  as  follovs: 

"•••The  chief  of  police  shall  have  power.. • 
to  desi^ate...a  department  secretary.  •• 
from  any  rank  in  the  department •••  The 
department  secretary  or  other  suitable  mem- 
ber of  the  department  shall  be  assigned  by 
the  chief  of  police  to  serve  also  as  secre- 
tary to  the  police  commission  without  extra 
compensation* • ." 

Therefore,  it  is  my  opinion  that  under  the  above 
charter  provision,  the  salary  of  the  secretary  of  the  police 
commission  depends  entirely  upon  the  civil  seznrice  rank  and 
position  of  the  member  of  the  department  so  assigned,  and 
the  secretary  of  the  police  cotmnlssion  must  receive  the  sal- 
ary provided  for  his  rank  and  position  in  the  department. 

Respectfully  submitted, 

DION  K.  HOLM 

City  Attorney. 


To:   Police  Commissicm 
Attn;  Kr.  Maginn 


TMO 


\^o 


March  2,    1950 


SUBJECT:      CAN  FUNDS   FROM  PARKING  METF.RS   BE  SET  ASIDE   FOR  THE 
DEVELOPMENT  OF  OFF-STREET   PARKING   FACILITIES? 


Dear  Sir: 

There  are  two  questions  posed  for  opinion  in  the 
correspondence  submitted  for  consideration: 

(1)  Can  funds  from  parking  meters  be  set  aside 
for  the  development  of  off-street  parking 
facilities? 

(2)  What  procedure  should  be  followed  to  effect 
such  transfer  of  funds? 


OPINION 

The  primary  purpose  of  the  parking  meter  is  to  regu- 
late auto  parking  in  congested  areas.   It  was  held  in  De  Aryan 
V.  City  of  San  Diego,  75  Cal.App.(2d)  292  (1946)  that  the  regu- 
lation of  parking  and  control  of  traffic  may  justify  a  fee 
system  intended  to  hasten  the  departure  of  parked  vehicles  in 
congested  areas,  as  well  as  to  defray  the  cost  of  installation 
and  supervision.   It  was  indicated  in  this  decision,  that  the 
funds  derived  from  the  imposition  of  fees  for  the  privilege  of 
parking  may  be  used  for  any  purpose  which  is  substantially  re- 
lated to  the  over-all  problem  of  traffic  regulation  and  control. 

In  February,  1947,  our  Board  of  Supervisors  enacted 
Ordinance  No.  4283  which  had  as  its  general  purpose  the  regula- 
tion of  the  parking  of  vehicles  on  the  streets  of  San  Francisco 
through  the  use  of  mechanical  parking  meters.   Section  10  thereof, 
is  quoted: 

"Sec.  10.   The  coins  required  to  be  deposited 
as  provided  herein  are  hereby  levied  as  police 
regulation  and  inspection  fees  to  cover  the 
cost  of  inspection  and  regulation  involved  in 
the  inspection,  installation,  operation,  control 
and  use  of  the  parking  spaces  and  parking  meters 
described  herein  and  involved  in  checking  up  and 
regulating  the  parking  of  vehicles  in  the  parking- 
meter  zones  created  hereby,  as  well  as  for  the 
regulation  of  traffic." 

It  may  be  concluded  from  the  foregoing  quotation  and  from 
the  case  of  De  Aryan  v.  City  of  San  Diego,  supra,  that  the 
revenue  from  parking  meters  may  be  used  for  any  purpose  which  is 
substantially  related  to  the  over-all  problem  of  traffic  regula- 
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lation  and  control. 

The  increased  use  of  automobiles  as  a  means  of  transporta- 
tion has  resulted  in  a  tremendous  need  for  parking  facilities, 
both  on  and  off  streets.  To  alleviate  the  serious  conditions  of 
congestion  of  street  traffic;  to  free  the  circulation  of  traffic 
which  now  obstructs  access  to  and  use  of  both  public  and  private 
property;  to  decrease  traffic  hazards  and  to  reduce  the  present 
dangers  to  public  peace,  health  and  safety,  were  some  of  the 
reasons  which  gave  rise  to  the  enactment  in  1949,  of  the 
"Parking  Law  of  1949,"  (Stats. 1949,  Ghapt.l$03),  which  created 
in  each  city  of  the  State,  a  public  body  corporate  and  politic 
to  be  known  as  the  "parking  authority"  of  the  city.   But  in  order 
to  use  an  Authority  so  created,  a  City  must  by  resolution  declare 
that  there  is  a  need  for  a  parking  authority  and  activate  it. 
This  step  was  taken  by  the  City  in  October,  1949  and  the  Parking 
Authority  of  the  City  and  County  of  San  Francisco  was  created 
for  the  purpose  of  acquiring,  constructing,  establishing,  operat-  i 
ing,  maintaining  and  financing,  offstreet  parking  facilities  for 
the  parking  of  motor  vehicles,  thereby  relieving  traffic  congest- 
ion and  assisting  in  traffic  regulation  and  control.   The  City, 
in  so  creating  its  own  Parking  Authority,  appropriated  funds  for 
its  administration  by  Charter  authority  and  in  accordance  with 
section  6   of  the  Parking  Law  of  1949,  part  of  which  section  is 
quoted: 

"Sec.  S.      Estimate  and  Appropriation  of  Money 
Required:   Report  of  Transactions  to  Be  Filed. 
When  the  authority  created  for  any  city  becomes 
authorized  to  transact  business  and  exercise  its 
powers,  the  legislative  body  of  the  city  may 
subject  to  its  fiscal  law,  at  that  time,  and 
from  time  to  time  thereafter,  make  an  estimate 
of  the  amount  of  money  required  for  adminis- 
trative purposes  of  the  authority,  and  may,  by 
a  two-thirds  vote,  appropriate  such  amounts  to 
the  authority,  as  it  deems  necessary,  subject 
to  such  conditions  as  the  legislative  body  may 
prescribe." 

The  funds  so  appropriated  were  charged  to  the  General  Fund 
of  the  City,  to  which  Fund  the  net  revenue  from  parking  meters 
is  now  credited.   It  should  be  noted  here,  that  all  expenses 
incurred  in  connection  with  the  general  installation  and  use  of 
parking  meters  in  this  City,  such  as  painting  of  lines,  instal- 
lations, repairs,  collections,  engineering,  labor,  technical 
employment,  purchase  of  meters,  parts,  posts,  automobiles,  fuel 
and  oil  therefor,  are  charged  against  such  fund.   The  method  for 
accounting  for  all  money  derived  from  parking  meters,  is  provided 
by  the  Controller,  under  authority  of  section  17  of  the  Parking 
Meter  Ordinance  of  1947,  and  is  evidenced  by  note  C  of  the 
Addenda  to  the  1949-50  Annual  Appropriation  Ordinance  at  page 
29  thereof. 

The  Parking  Authority  of this  City  is  authorized  by  sub- 
section (d)  of  section  10,  of  the  Parking  Law  of  1949  to  receive, 
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control,  and  order  the  expenditure  of,  any  and  all  moneys  and 
funds  pertaining  to  parking  facilities  or  related  properties, 
including,  without  limiting  the  generality  of  this  provision  (ii) 
all  money  appropriated  or  made  available  by  the  City  pursuant  to 
Section  8  of  this  act,  or  otherwise,  and  (iii)  the  proceeds  of 
all  financial  aid  or  assistance  by  the  City.   The  Authority  has 
the  further  power  under  section  13  of  the  Parking  Law,  to  "issue 
such  types  of  bonds  as  it  may  determine,  including  bonds  on  which 

the  principal  and  interest  are  payable: (e)  from  parking  meter 

revenues  of  the  city  which  may  be  appropriated  by  the  governing 
body  of  the  City  ." 

Section  58  of  the  Parking  Law  of  1949  empowers  an  authority, 
in  addition  to  powers  conferred  elsewhere  in  the  Act,  among  other 
things,  to  accept  financial  assistance  from  a  city  for  or  in  aid 
of  any  parking  facility  within  its  area  of  operation.  In  view  of 
this  provision,  tTie  budgeting  and  appropriation  procedure  pro- 
vided in  Section  8  of  the  Act  in  relation  to  the  appropriation 
of  funds  by  a  city  to  an  authority  "for  administrative  purposes" 
cannot  be  deemed  to  be  a  limitation  upon  the  city  prohibiting  the 
city  from  giving  the  authority  financial  assistance  for  other 
purposes. 

It  is  my  opinion,  therefore  that  the  present  Parking  Meter 
Ordinance  authorizes  the  appropriation  of  net  revenue  from  park- 
ing meters  for  development  of  off-street  parking  facilities  if 
the  Board  of  Supervisors  so  resolves,  and  that  the  Parking 
Authority  of  the  City  and  County  of  San  Francisco  is  empowered 
by  its  enabling  Act,  as  well  as  being  one  of  the  City's  agencies 
created  to  assist  in  the  regulation  and  control  of  local  traffic, 
to  receive  such  revenue  which  may  be  appropriated  by  the  Board 
of  Supervisors. 


iic<-cooj.ty    for    having    ouijn    neo     xunao     ui      pdi  o     i^ncicux     axj-ui^ci  ut;i. 

it  and  to  request  an  appropriation  of  same  from  the  Board  of 
Supervisors.   Such  appropriation  could  be  made  by  the  Board  of 
Supervisors  under  the  authority  and  without  amendment  of,  the 
present  Parking  Meter  Ordinance. 


Respectfully, 


Dion  R.  Holm 
City  Attorney 

To:  Mayor  Elmer  E.  Robinson 
cc:  Parking  Authority  of 

the  City  and  County  of  San  Francisco 
cc:  Controller 
cc:  Board  of  Supervisors 


JEB 


\M 


March  13,   1950 


SUBJECT:      CASH   PAYIVENT  IN  LIEU  OF  VACATION  EARNED  BUT 
Dear  Sir: 


NOT  GRANTED,    STATUTE  OF  LIMITATIONS  NO   BAR. 


as  follows: 


This  office  is  in  receipt  of  your  request  for  an  opinion 


"Will  you  please  let  me  have  your  opinion  particularly 
as  to  the  following  questions: 

1.  Is  the  claimant  entitled  to  compensation 
in  lieu  of  vacation  which  she  did  not 
have  in  1946? 

2.  If  so,  would  payment  now  be  barred  by 
the  Statute  of  Limitations?" 


OPINION 

1.  I  gathered  from  your  request,  together  with  your  enclo- 
sures, that  Miss  Lum,  a  special  duty  nurse,  was  wrongfully  denied 
a  vacation  in  the  calendar  years  1946  and  1947.  V.^ith  respect  to 
the  first  question  asked,  your  attention  is  invited  to  the  City 
Attorney' s  opinion  No.  3749,  dated  January  22,  1946,  a  copy  of 
which  is  attached  hereto,  holding  that  an  employee  similar  t©  the 
one  referred  to  in  your  request,  is  entitled  to  compensation  in 
lieu  of  vacation. 

2,  Section  151  of  the  Charter  of  the  City  and  County  of  San 
Francisco  provides  in  part: 

''Every  person  employed  in  the  City  and  County 
service  shall,  after  one  year's  service,  be 
allowed  a  vacation  with  pay  of  two  calendar 
weeks  annually,  as  long  as  he  continues  in  his 
employment," 

The  language  employed  in  this  section  makes  it  mandatory 
on  the  City  to  provide  a  two  weeks'  vacation  with  pay. 


In  view  of  the  fa 
sation  in  lieu  of  vacation 
what  provision  of  the  Code 
commencing  actions  is  appli 
tion  in  the  calendar  years 
October  31,  1949  to  Harry  D 
that  a  demand  was  made  by  M 
for  compensation  in  lieu  of 
17,  1949  the  Civil  Service 


ct  that  Miss  L\am  is  entitled  to  compen- 
the  only  question  to  be  determined  is 
of  Civil  Procedure  limiting  the  time  for 
cable.  Miss  Lum  was  not  granted  a  vaca- 
1946  and  1947.   From  the  letter  dated 

Ross  from  C.  C.  Meagher  it  is  obvious 
Iss  Lum  on  the  Civil  Service  Commission 

the  vacation  not  granted.   On  October 
Commission  reviewed  the  facts  and 
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advised  the  Department  of  Health  that  it  would  be  in  order  to  sub- 
mit a  supplemental  time  roll  for  the  vacation  allowance.  Apparently 
a  mistake  was  made  by  Miss  Lum  or  her  superiors,  or  both,  in  not 
obtaining  or  providing  for  the  vacation  to  which  she  was  entitled 
in  1946-1947. 

Code  of  Civil  Procedure  provides  as  follows: 

"Sec.  335.  Periods  of  limitation  prescribed.   The 

periods  prescribed  for  the  commencement  of  actions 

other  than  for  the  recovery  of  real  property,  are 
as  follows: 

In  part.  Code  of  Civil  Procedure,  Section  33^,  provides: 

"Sec,  33S.   Within  three  years: 

4.   An  action  for  relief  on  the  ground  of 
fraud  or  mistake.   The  cause  of  action  in 
such  case  not  to  be  deemed  to  have  accrued  ■ 
until  the  discovery,  by  the  aggrieved  party, 
of  the  facts  constituting  the  fraud  or 
mistake." 

Fraud  and  mistake  are  by  statute  placed  in  the  same  cate- 
gory and  the  rules  applicable  to  one  govern  the  other.   So  an 
action  for  relief  upon  the  grounds  of  mistake  must  be  brought 
within  three  years  after  the  cause  of  action  accrues,  that  is, 
after  the  discovery  of  the  facts  constituting  the  mistake.   This 
is  true  whether  the  mistake  is  mutual  or  unilateral.  (I6  Cal, 
Jur.  453). 

The  reasonable  inference  to  be  drawn  from  your  request 
is  that  a  mistake  was  made  and  it  is  my  opinion  that  the  claim 
would  not  be  barred  by  the  statute  of  limitations  if  pleaded. 

Respectfully  submitted, 


DION  R.  HOLM 
City  Attorney 


To:  Mr.  Harry  D.  Ross, 
Controller. 


EFD 


3749 
January  22  I946 

SUBJECT:   Right  to  Vacation  Pay  where  Employee 
denied  rightful  vacation. 

Gentlemen: 

This  will  acknowledge  receipt  of  your  recent  request  for 
an  opinion  as  follows: 

"We  have  received  a  communication  from  the  Manager 
of  Utilities  listing  the  names  of  nine  platform  emplo- 
yees of  the  Municipal  Railway  who  were  not  permitted 
to  take  the  full  vacations  to  which  they  were  entitled 
under  the  Charter  during  the  year  1945 • 

"All  of  these  men  were  appointed  between  December 
1,  1944  and  December  14,  1944  and  became  eligible  for 
a  vacation  of  two  calendar  weeks  on  completion  of  one 
year  of  service,  which  ranged  in  these  cases  from 
December  1,  1945  to  December  14,  1945. 

"We  are  advised  that  the  railroad  manager  did  not 
permit  these  employees  to  take  their  vacations  imme- 
diately upon  the  anniversary  of  employment,  but 
scheduled  the  vacations  to  begin  the  last  week  in 
December,  being  under  the  impression  that  if  the  vaca- 
tions started  in  the  fiscal  year  1945  they  could  be  com- 
pleted even  though  the  latter  part  of  the  vacations  ex- 
tended into  1946. 

"In  this  connection  we  refer  you  to  the  provisions 
of  the  vacation  ordinance,  which  authorize  the  exten- 
sion of  vacations  earned  in  one  calendar  year  into  the 
following  calendar  year  without  prejudice  to  vacation 
privileges  earned  during  the  said  following  year,  in 
the  following  cases: 

(a)  If  the  first  anniversary  of  employment  falls 
within  the  last  two  weeks  of  the  calendar 
year;  and 

(b)  A  special  provision  for  the  year  1945  dealing 
with  former  Market  Street  Railway  employees 
blanketed  into  the  municipal  service. 

"Under  the  ordinance  we  see  no  way  in  which  these  men 
may  complete  their  1945  vacations  in  the  year  1946  without 
prejudicing  their  rights  to  a  full  vacation  during  the 
year  1946  for  service  during  1946,  nor  is  there  any 
authority  for  paying  these  men  in  cash  for  that  portion 
of  their  1945  vacations  which  they  forfeited.   The  men 
were  denied  their  vacations  through  an  error  or  mistake 
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on  the  part  of  the  railroad  manager,  and  the  represen- 
tatives of  these  employees  have  requested  that  you 
advise  as  to  the  possibility  of  legislation  by  the 
Board  of  Supervisors  authorizing  compensation  in  lieu 
of  the  portion  of  their  vacations  which  they  have  for- 
feited. Viiill  you  kindly  advise  us  if  this  is  possible." 

OPINION 

The  vacation  ordinance  to  which  you  refer  (known  as  Bill 
No,  362S,  Series  of  1939)  provides  in  part  as  follows: 

■'SEC.  377.   VACATION  SCHEDULES.   Vacation  Schedules  shall 
be  arranged  at  the  discretion  of  the  appointing  officer, 
with  particular  regard  to  seniority  of  employees  and  the 
needs  of  the  service,  and  insofar  as  possible  with  regard 
to  the  wishes  of  the  employee;  provided  that  employees 
shall  not  divide  their  vacation  allowance  into  periods  of 
less  than  seven  consecutive  days  except  where  less  than 
seven  days  of  vacation  are  due;  provided  further  that  no 
employee  shall  be  denied  a  vacation  to  which  he  is 
entitled;  and  provided  further  that  no  employee  shall 
be  allowed  a  vacation  prior  to  the  first  anniversary  of 
his  employment.   No  employee  shall  be  allowed  more  than 
one  vacation  in  any  calendar  year,  except  that  v/hen,  in 
the  case  of  the  first  vacation,  the  date  of  the  first 
anniversary  of  employment  falls  within  the  last  two 
weeks  of  the  calendar  year,  the  employee  shall  be 
allowed  to  start  his  vacation  within  such  two-week 
period  prior  to  the  end  of  the  calendar  year  and  complete 
such  vacation  in  the  following  calendar  year,  provided 
that  such  vacation  time  shall  be  continuous  and  such 
vacation  shall  not  bar  the  employee  from  vacation  during 
the  second  year  of  service.  *  *  =■•-" 

It  will  be  noted  that  this  vacation  ordinance  specifi- 
cally provides  that  "no  employee  shall  be  denied  a  vacation  to 
which  he  is  entitled."  Your  inquiry  admits  that  the  nine  platform 
employees  of  the  Municipal  Railway  were  denied  a  part  of  their 
respective  vacations  due  to  an  error  upon  the  part  of  the  railroad 
management,  and  due  to  no  fault  or  action  upon  the  part  of  the 
employees. 

This  same  point  arose  in  the  case  of  CREED  v.  THE  CITY 
AND  COUNTY  OF  S>vN  FRaNCISCO,  et  al,  action  No.  291,292  before  the 
Superior  Court  of  t he  State  of  California,  in  and  for  the  City  and 
County  of  San  Francisco.   There,  too,  it  appeared  that  certain 
employees  of  the  Municipal  Railway  were  wrongfully  deprived  of  a 
part  of  their  vacations  by  the  railway  management,  and  the  court 
iniled  that  under  such  circumstances  the  employees  were  entitled  to 
a  money  judgment  against  the  city  to  compensate  them  for  the  num- 
ber of  days  vacation  which  they  were  improperly  denied. 
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The  CREED  case  seems  determinative  of  the  problem  here 
at  issue.  As  you  have  indicated  in  your  request,  it  is  impossi- 
ble to  give  these  men  additional  vacations  in  the  current  year 
to  make  up  for  the  vacations  they  were  improperly  deprived  of  in 
1945. 

You  are  therefore  advised  that  under  all  the  circum- 
stances here  related,  these  Municipal  Railway  employees  are 
entitled  to  be  paid  by  the  city  in  money  for  the  number  of  days 
vacation  which  they  were  improperly  denied. 

Respectfully  submitted, 


CITY  ATTORNEY 
CIVIL  SERVICE  COM^'ilSSION. 
NSW 


\'^v 


March  15,  1950 

SUBJECT:   STATE  OWNED  PROPERTY  TO  BE  CONSIDERED  IN 
ESTABLISHING  PERCENTAGE  NECESSARY  FOR 
APPEAL  IN  ZONING  MATTERS. 

Gentlemen: 

This  office  is  in  receipt  of  a  request  for  an  opinion 
as  follows: 

"Your  opinion  in  connection  with  the  fol^-owing 
question  will  be  appreciated: 

In  computing  the  percentage  of  property 
necessary  to  constitute  an  appeal  from  a 
ruling  of  the  City  Planning  Commission 
(Section  11?  of  the  Charter  of  the  City 
and  County  of  Ssn  Francisco) ,  shall  pro- 
perty owned  by  the  State  of  California  be 
included,  when  such  property  is  within  300 
feet  of  all  exterior  boundaries  of  the 
area  affected  by  such  ruling?" 

OPINION 

Section  117  of  the  Charter,  insofar  as  it  deals  with 
questions  of  appeal  from  rulings  of  the  City  Planning  Commission 
to  the  Board  of  Supervisors,  reads  as  follows: 

"...that  the  commission,  after  hearing  shall, 
by  resolution,  approve  or  disapprove  the  pro- 
posed change  which,  if  approved,  shall  not 
become  effective  for  thirty  days;  that  appeal 
may  be  taken  from  the  ruling  of  the  commission 
by  filing  written  protest  with  the  board  of 
supervisors,  and  if  such  protest  is  subscribed 
by  the  owners  of  twenty  per  cent  of  the  pro- 
perty affected,  the  supervisors  shall  fix  a 
time  and  a  place  for  hearing  such  objections 
which  shall  be  not  less  than  ten  nor  more  than 
thirty  days  after  such  filing,..." 

The  only  prerequisites  established  by  Section  117  for 
a  person  to  qualify  as  a  proper  party  under  a  petition  proposed 
under  the  provisions  of  this  section  is  that  the  protestant  be 
an  owner  of  the  property  affected.   To  hold  that  certain  property 
such  as  that  owned  by  the  state  shall  be  excluded,  would  cause  a 
redu'\tion  of  the  percentage  necessary  in  some  cases  to  a  very 
small  number.   For  instance,  should  the  state-owned  property 
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consist  of  eighty  per  cent  of  the  property  affected,  only  twenty 
per  cent  of  the  property  would  be  considered  affected.   As  Sec- 
tion 117  provides  that  the  protest  must  be  signed  by  twenty  per 
cent  of  the  owners  of  the  property  affected,  actually  four  per 
cent  would  qualify  to  prove  the  appeal.   On  the  other  hand,  if 
the  state  owned  all  of  the  property  affected,  a  ruling  to  the 
effect  that  it  shall  be  excluded  would  be  to  cut  the  state  off 
entirely  from  any  appeal  under  Section  117.   It  is  not  believed 
that  this  was  intended. 

I  have  reviewed  the  opinion  written  by  my  predecessor, 
of  February  17,  1932,  (old  charter)  wherein  he  stated  that  city 
property  shall  be  excluded  in  figuring  the  percentage  to  establish 
and  prove  the  necessary  petition.   But  an  examination  of  this 
opinion  shows  that  at  the  time  it  was  predicated  upon  the  fact 
that  any  rights  that  the  city  might  have  which  could  be  affected 
by  a  rezoning  act  would  be  amply  protected  by  the  Board  of  Super- 
visors in  its  deliberation  on  appeal.   A  further  ground  for  such 
oil  opinion  exists  in  the  fact  that  the  Board  of  Supervisors  on 
its  own  motion  may  propose  ordinances  for  rezoning,  thus  amply 
protecting  the  property  of  the  city  in  all  cases.   No  such  con- 
dition, however,  exists  where  the  state  is  concerned,  except,  of 
course,  that  the  city  could  not  pass  any  law  that  would  deprive 
the  state  of  any  of  its  rights  in  and  to  its  property. 

Therefore,  I  advise  you  that  state-ov/ned  property  shall 
be  considered  in  computing  the  percentage  of  property  owners 
necessary  to  prove  an  appeal  from  the  ruling  of  the  City  Planning 
Commission  pursuant  to  Section  117  of  the  Charter. 

Respectfully  submitted, 


Dion  R.  Holm 
City  Attorney 

To:  Board  of  Supervisors 

attn:  Mr.  John  R.  McGrath 

cc:  The  Mayor 
BJWJR 
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March  16,  1950 


SUBJECT:   BURIAL  OF  UNCLAIMED  DEAD:   POWER  OF  CITY  AND 
COUNTY  OF  SAN  FRANCISCO  TO  ENTER  INTO  A  JOINT 
CONTRACT  WITH  SAN  FRANCISCO  COLLEGE  OF  MORTUARY 
SCIENCE  AND  LOCAL  MORTICIANS  FOR  BURIAL  OF  AND 
USE  OF  FOR  EDUCATIONAL  PURPOSES. 


Dear  Sir; 


I  have  your  request  for  an  opinion  as  follows: 


"Please  refer  to  the  opinion  of  the  City  Attorney, 
dated  November  6,  1947,  subject:  Burial  of  Unclaimed 
Dead. 

"The  opinion  was  in  response  to  our  request  as  to 
whether  it  would  be  legal  for  the  City  and  County  of 
San  Francisco  to  enter  into  a  contractual  arrangement 
with  the  San  Francisco  College  of  Mortuary  Science  for 
the  handling  of  unclaimed  dead.  The  only  interest  of 
the  College  being  the  use  of  the  cadaverous  material 
for  educational  purposes  in  teaching  students  of  the 
funderal  directors  profession.   In  short,  your  opinion 
was  that  the  City  and  County  of  San  Francisco  could 
not  do  so  by  contract. 

"We  have  again  been  approached  in  the  matter  by 
the  San  Francisco  College  of  Mortuary  Science  and, 
additionally,  by  the  local  morticians  in  the  interest 
of  having  the  City  and  County  contract  with  the  College 
of  Mortuary  Science  and  the  morticians,  in  joint  venture, 
for  the  burial  of  unclaimed  dead. 

"  Provided  the  College  and  the  morticians  were 
successful  in  bidding  for  the  work,  the  planned  sug- 
gestion is  that  the  College  of  mortuary  Science  and 
the  local  morticians,  jointly,  would  care  for  the 
unclaimed  dead  as  follows: 

1.  The  College  to  use  the  bodies  for  educational 
purposes  and  the  morticians  to  handle 
interment . 

"V/ould  this  proposal  alter  in  any  way  your  opinion 
of  November  6,  1947?" 
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OPINION 

The  plan  of  the  San  Francisco  College  of  Mortuary  Science 
would,  as  described  to  me,  consist  of  assuming  custody  of  the 
unclaimed  body  of  a  dead  person,  taking  it  to  the  college,  pre- 
pare it  by  a  properly  licensed  person,  as  a  mortician  privately 
engaged  for  such  services  would  do,  for  burial.   The  body  would 
be  placed  in  one  of  the  several  rooms  designed  for  that  purpose 
within  the  college  premises.  The  students  as  part  of  their 
training  would  then  conduct  the  funeral  according  to  the  relig- 
ious belief,  if  known,  of  the  deceased,  as  is  customary  in 
privately  conducted  funerals.  The  plan  appears  dignified  and 
would  tend  to  show  proper  respect  to  the  unclaimed  body  of  a 
dead  person.   It  would  merit  adoption  if  legal. 

I  have  carefully  reviewed  the  opinions  of  my  predecessor, 
John  J.  O'Toole,  on  this  subject,  dated  August  21,  1947  and  Nov- 
ember 6,  1947  (copies  of  which  are  attached),  and  I  agree  with 
the  conclusions  therein  expressed.   As  pointed  out  in  those 
opinions,  the  assignment  of  the  unclaimed  dead  for  scientific 
and  educational  purposes  is  a  state  affair  and  is  governed  by 
existing  state  law.   As  that  law  is  now  in  effect,  the  counties 
have  no  power  of  disposition  over  the  unclaimed  dead  except  that 
of  interment. 

As  the  proposed  contract  would  still  contemplate  the  as- 
signment of  the  unclaimed  dead  for  educational  purposes  preceding 
interment,  you  are  advised  that  such  contract  would,  in  my 
opinion,  be  ultra  vires  and  void. 

Respectfully  submitted, 

DION  R.  HOLM 
City  Attorney 


To:   Mr.  T.  A.  Brooks 

Chief  Administrative  Officer 
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OPINION  NO.  4001  OF  CITY  ATTORNEY 

August  21,  1947 


SUBJECT:   BURIAL  OF  INDIGENT  DEAD 


Dear  Sir: 


We  are  in  receipt  of  your  request  for  an  opinion  upon  the 
following: 

"The  indigent  dead  of  San  Francisco  are  now  buried 
through  a  contractual  arrangement  made  as  the  result  of 
competitive  bids.   It  is  becoming  increasingly  more  and 
more  difficult  to  maintain  a  satisfactory  procedure  in 
this  arrangement  as  there  is  but  one  mortician  interested 
in  the  work  and  his  interest  is  very  minor. 

"Accordingly,  we  have  been  giving  some  thought  to  the 
city  providing  cemetery  or  burial  ground  and  entering  into 
an  agreement  with  the  San  Francisco  College  of  Mortuary 
Science  to  act  as  the  mortician  in  the  same  capacity  as 
does  a  private  undertaker. 

"I  do  not  believe  it  would  be  any  problem  if  the  city 
deemed  it  advisable  to  maintain  a  cemetery,  but  I  am  in 
doubt  as  to  whether  it  would  be  legal  to  enter  into  a 
contractual  arrangement  with  the  San  Francisco  College  of 
Mortuary  Science  for  the  handling  of  the  unclaimed  dead. 
The  only  interest  that  the  college  would  have  in  becoming 
a  party  to  the  arrangement  would  be  to  use  the  cadaverous 
material  for  educational  purposes  in  teaching  the  students 
for  funeral  directors  profession. 

"At  the  termination  of  the  procedures  used  for  teach- 
ing purposes,  any  subjects  not  utilized  for  scientific 
purposes  would  be  conveyed  to  the  Cemetery  maintained  by 
the  City  and  County  of  San  Francisco  for  the  indigent  dead. 
The  earth  burial  would  complete  the  educational  college 
course  and  every  phase  of  the  profession  from  a  practical 
standpoint. 

"May  I  have  the  benefit  of  your  advise  as  to  whether 
it  would  be  legal  for  the  city  to  enter  into  a  contractual 
arrangement  with  the  San  Francisco  College  of  Mortuary 
Science  for  the  handling  of  the  unclaimed  dead  as  above 
outlined. " 
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OPINION 


The  burial  of  the  dead  and  the  relief  of  indigents  are  both 
matters  of  state  wide  interest. 

In  &   Gal.  Juris  at  page  921  it  is  stated: 

"The  transportation  of  the  remains  of  a  deceased  person 
is  not  'Commerce'  within  the  meaning  of  the  term  as  used 
in  the  constitution  of  the  United  States  wherein  it  is 
provided  that  'congress  shall  have  power  to  regulate 
ccirunerce  with  foreign  nations'  .   On  the  other  hand,  the 
macier  of  buri'.al  and  exhumation,  with  a  view  to  sanitary 
objects,  has  always  been  regarded  as  a  subject  of  local 
regulation.   It  affects  the  public  health  and  its  regula- 
tion is  strictly  within  the  police  powers  of  the  State." 

In  the  case  of  City  and  County  of  San  Francisco  v. 
Collins,  216  Cal.  187,  'the  Supreme  Court  said: 

"The  City  and  County  of  San  Francisco  has  the  duty  as 
such  city  and  county  of  supporting  its  poor  by  the  usual 
method  of  taxation,  and  such  duty  is  mandatory  and  is  a 
matter  of  state-wide  interest  in  which  said  city  and 
county  is  governed  by  the  general  laws  and  acts  as  a 
county--an  agent  of  the  state,  and  no  inconsistent  pro- 
visions in  the  municipal  charter  can  limit  the  performance 
of  such  county  functions." 

The  Health  and  Safety  Code  of  the  State  of  California  sets 
forth  a  complete  system  of  regulation  for  the  burial  and  dis- 
position of  dead  bodies  and  the  Welfare  and  Institutions  Code  a 
complete  scheme  for  the  relief  of  the  needy. 

Certain  matters  of  regulation  in  connection  with  these 
subjects  have  been  delegated  to  county  boards  of  supervisors  to 
enforce.   Section  20?  of  the  Welfare  and  Institutions  Code 
provides  as  follows: 

"The  board  may  provide  for  the  burial  or  cremation 
of  the  indigent  dead." 

The  Board  of  Supervisors  of  the  City  and  County  of  San 
Francisco  in  Section  210  of  the  Health  Code  have  enacted  as 
follows : 

"The  Department  of  Public  Health  is  hereby  authorized 
and  directed  to  provide  for  the  interment  of  bodies  of 
persons  who  have  died  in  indigent  circumstances  by  con- 
tracting for  the  service  or  by  employment  of  persons  for 
such  purpose,  as  in  the  judgment  of  such  Department  shall 
be  most  suitable." 

By  the  foregoing  chain  of  delegation  of  authority  the  powei' 
to  provide  for  the  burial  of  the  indigent  dead  has  been  vested  in 
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the  local  authorities  without  any  express  restriction  or  prohi- 
bition as  to  the  method  to  be  adopted.   In  the  contract  you 
propose  with  the  San  Francisco  College  of  Mortuary  Science  it 
is  true  that  the  sole  interest  of  the  City  and  County  is  to 
carry  out  the  duty  imposed  upon  it  by  law;  however  the  sole  con- 
sideration for  the  entry  of  the  college  into  the  contract  would 
be  the  use  of  the  bodies  for  educational  purposes.  That  use 
would  have  to  be  legally  authorized  and  the  question  is  as  to 
whether  the  city  and  county  has  the  power  to  grant  or  permit 
such  use. 

The  law  has  provided  many  safeguards  against  the  unauthor- 
ized use  of  dead  bodies  in  recognition  of  the  fact  that  the 
burial  and  disposition  of  the  dead  is  a  subject  v^ich  greatly 
interests  the  feelings  of  mankind.  As  pointed  out  in  the  case 
of  Finley  v.  Atlantic  Transport  Company,  115  N.E.  716,  "Respect 
for  the  dead  and  the  feelings  of  mankind  for  their  deceased 
parents,  relatives  and  friends  has  been  recognized  by  the  Leg- 
islature and  the  courts''.   An  unauthorized  or  illegal  use  of  a 
dead  body  may  subject  the  violator  to  criminal  prosecution  and 
civil  suit.   Section  720B  of  our  Health  and  Safety  Code  pro- 
vides as  follows:   "Every  person  who  unlawfully  disposes,  uses, 
or  sells  the  body  of  an  unclaimed  dead  person,  or  who  violates 
any  provision  of  this  chapter  is  guilty  of  a  misdemeanor." 

Section  7208  is  a  part  of  Chapter  4  of  the  Health  and 
Safety  Code  which  chapter  sets  forth  a  system  of  regulation  by 
the  State  of  the  disposition  of  the  unclaimed  dead  for  scientif- 
ic and  educational  purposes,  including  embalming  education. 
Section  7203  of  that  chapter  provides  as  follows: 

"The  bodies  of  the  unclaimed  dead  retained  by  the 
state  department  shall  be  used  solely  for  the  purpose  of 
instruction  and  study  in  the  promotion  of  medical, 
chiropractic,  and  embalming  education  and  science  within 
the  State." 

The  power  of  the  State  to  assign  the  bodies  of  the  un- 
claimed dead  for  scientific  and  educational  purposes  is  found 
in  the  inherent  power  of  every  sovereign  state  to  provide  for 
and  promote  the  public  health  of  its  citizens.   Undoubtedly 
this  function  could  be  delegated  to  the  counties  but  there  has 
been  no  express  delegation  of  such  power  and  none  can  be  im- 
plied.  The  provisions  of  Chapter  4  indicate  an  intention  that 
the  disposal  of  the  unclaimed  dead  for  the  aforesaid  purposes 
is  to  be  handled  on  a  state  wide  basis. 

In  the  case  of  Wilkinson  v,  Lund,  102  Cal.  App.  767,  the 
court  points  out: 

"A  county  may  by  charter  impose  duties  upon  super- 
visors and  other  county  officers  in  addition  to  those 
prescribed  by  general  laws  but  not  inconsistent  or  in 
conflict  therewith." 
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In  7  Cal.  Juris,  page  512,  it  is  stated: 


"Inasmuch  as  a  county  has  power  to  make  only  such 
contracts  as  are  expressly  authorized  or  such  as  may 
be  necessary  to  the  exercise  of  its  powers,  it  follows 
that  any  contract  made  in  excess  of  this  power  is  ultra 
vires  and  therefore  void." 

In  the  proposed  contractual  arrangement  with  the  San 
Francisco  College  of  Mortuary  Science  insofar  as  it  would  pro- 
vide for  the  burial  of  the  indigent  dead  there  would  be  no 
objection;  however  the  contract  would  go  further  and  allow 
the  assumption  of  a  dominion  over  the  dead  bodies  that  the 
city  and  county  has  no  power  to  assume  or  delegate  under 
existing  law. 

You  are  therefore  advised  that  it  is  the  opinion  of  this 
office  that  the  proposed  contract  would  be  ultra  vires  and  void, 

Respectfully  submitted, 

CITY  ATTORNEY 


To:   Chief  Administrative  Officer 


TJB 


OPINION  NO.  4026  OF  CITY  ATTORNEY 

November  6,  1947 
SUBJECT:   BURIAL  OF  UNCLAIMED  DEAD. 

Dear  Sir: 

You  have  previously  requested  an  opinion  from  me  as  to  whether 
it  would  be  legal  for  the  City  and  County  of  San  Francisco  to  enter 
into  a  contractual  arrangement  with  the  San  Francisco  College  of 
Mortuary  Science  for  the  handling  of  the  unclaimed  dead,  the  only 
interest  of  the  College  in  entering  into  such  an  arrangement  being 
the  use  of  the  cadaverous  material  for  educational  purposes  in 
teaching  the  students  for  the  funeral  directors'  profession. 

On  August  21,  1947,  I  advised  you  that  such  a  contract  would, 
in  my  opinion,  be  ultra  viries  and  void  for  the  reasons  explained 
in  the  opinion.   You  then  requested  that  I  draw  up  legislation 
which  would,  if  approved  by  the  Board  of  Supervisors,  make  the  pro- 
posed contract  legal  and  I  advised  you  that  the  matter  of  assigning 
the  unclaimed  dead  for  educational  purposes  having  been  regulated 
by  the  State,  the  County  was  without  power  to  legislate  on  that  phase 
of  the  subject. 

You  subsequently  submitted  your  complete  file  on  the  matter, 
containing  correspondence  between  the  San  Francisco  College  of 
Mortuary  Science  and  various  State  officials  and  asked  me  to  recon- 
sider my  opinion  in  the  light  of  the  complete  facts  set  forth  in  the 
correspondence . 

OPINION 

I  have  noted  from  the  correspondence  that  all  concerned  feel 
that  the  proposed  arrangement  is  a  desirable  one  and  has  many  ad- 
vantages, both  economically  and  from  the  standpoint  of  the  advan- 
cement of  medical  science.   I  have,  therefore,  carefully  recon- 
sidered the  entire  matter  and  have  again  reviewed  all  the  case  law 
and  text  material  that  I  could  locate  on  the  subject  but  I  can 
arrive  at  no  different  conclusion  than  that  expressed  in  my  original 
opinion. 

As  I  pointed  out  in  that  opinion,  the  City  and  County  has  been 
delegated  the  duty  of  burying  the  unclaimed  dead  by  the  Legislature 
and  the  Board  of  Supervisors  have  authorized  the  local  Department 
of  Public  Health  to  contract  for  the  service.  Having  the  duty  of 
burial,  the  City  and  County  has  the  right  of  custody  of  the  body 
but  does  not  have  such  a  right  of  property  in  it  as  would  authorize 
any  disposition  of  it  other  than  that  of  interment. 

Section  7102  of  the  Health  and  Safety  Code  provides  as  follows: 

"When  a  person  is  charged  by  law  with  the  duty  of  interment 
he  is  entitled  to  the  custody  of  the  remains  for  the  pur- 
pose of  interment;  except  that  in  any  case  where  a  coroner 
is  required  by  law  to  investigate  the  cause  of  death,  the 
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coroner  is  entitled  to  the  custody  of  the  remains  of  the 
person  whose  death  is  the  subject  of  investigation  until 
the  conclusion  of  the  autopsy  or  medical  investigation 
by  the  coroner." 

The  following  cases,  while  they  do  not  involve  the  same  factual 

situation  as  herein  considered,  do  set  forth  the  general  rule  with 

respect  to  the  rights  in  a  dead  body  possessed  by  those  who  have  the 
duty  of  burying  it. 

Huntley  v.  Zurich  Gen.  Ace,  and  Liability  Co. , 
100  Cal.  App.  201: 

"In  the  absence  of  a  statutory  provision,  there  is  no  pro- 
perty right  in  a  dead  body;  and  Section  294  of  the  Penal 
Code, (now  7102  of  the  Health  and  Safety  Code)  providing 
that  a  person  charged  by  law  with  the  duty  of  burying  the 
body  of  a  deceased  person  is  entitled  to  the  custody 
thereof  for  the  purpose  of  burial,  does  not  confer  any 
property  right." 

Pettigrew  v.  Pettigrew.  20?  Pa.  313: 

"The  law  recognizes  property  in  a  corpse  but  property 
subject  to  a  trust  and  limited  in  its  rights  to  such 
exercise  as  would  be  in  conformity  with  the  duty  out 
of  which  the  rights  arise." 

Litteral  v.  Litteral.  11  S.W.  ^72: 

"In  the  sense  in  which  property  is  ordinarily  used,  one  whose 
duty  it  becomes  to  bury  a  deceased  person  has  no  rights  of 
ownership  in  the  corpse;  but  in  the  broader  meaning  of  the 
term  he  has  a  quasi  property  right  therein  which  entitles 
him  to  possession  and  control  of  the  body  for  the  single 
purpose  of  burial." 

Supervening  the  right  of  custody  of  the  unclaimed  dead  for  the 
purpose  of  interment  is  the  paramount  tight  of  the  State  pursuant 
to  its  police  power  to  assign  those  bodies  it  deems  fit  for  the 
purpose  to  educational  institutions  to  be  used  for  the  purpose  of 
instruction  and  study  in  the  promotion  of  medical,  chiropractic  and 
embalming  education  and  science  within  the  State. 

As  I  previously  pointed  out,  the  Legislature,  pursuant  to  this 
power,  has  set  forth  a  complete  system  of  regulation  of  the  dispo- 
sition of  the  unclaimed  dead  for  these  purposes  in  Sections  7200 
to  7208  of  the  Health  and  Safety  Code  and  has  vested  the  power  of 
■  such  disposition  in  the  State  Department  of  Public  Health.   These 
sections  of  the  Health  and  Safety  Code  are  based  on  Chapter  624, 
Statutes  of  1927>  and  the  title  of  the  original  enactment  is  sig- 
nificant.  It  is  as  follows: 
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"An  act  to  prevent  the  unauthorized  use  and  disposition 
of  and  traffic  in  human  bodies  to  prescribe  the  keeping 
of  proper  records  to  promote  medical  education  and  public 
health  by  regulating  the  disposition  and  utilization  of 
the  unclaimed  dead  to  provide  penalties  for  the  violation 
of  this  act  and  to  repeal  sections  3094  and  3095  of  the 
Political  Code  and  all  other  acts  or  portions  of  acts  in 
conflict  with  this  act." 

The  disposition  of  the  unclaimed  dead  for  educational  purposes 
having  been  regulated  by  the  Legislature  and  the  power  vested  in 
the  State  Department  of  Public  Health,  the  counties  are  precluded 
from  exercising  the  same  power  and  have  a  mere  right  of  custody  of 
the  bodies  for  the  purpose  of  interment.   The  City  and  County  of 
San  Francisco  is,  therefore,  without  power  to  enter  into  a  contract 
that  would  authorize  the  use  of  the  bodies  for  educational  purposes, 
Whether  or  not  it  would  be  competent  or  legal  for  the  State  Depart- 
ment of  Public  Health  to  assign  all  the  unclaimed  dead  within  the 
jurisdiction  of  this  City  and  County  to  the  San  Francisco  College 
of  Mortuary  Science,  to  be  handled  as  set  forth  in  their  June  5, 
1947,  letter,  v^ould  be  a  matter  between  the  College  and  the  State 
Department  and  within  the  purview  of  the  Attorney  General  to  decide, 
It  is  my  opinion  that  the  City  and  County  of  San  Francisco  cannot 
do  so  by  contract. 

You  are  advised  accordingly. 

Respectfully  submitted, 

CITY  ATTORNEY 
To:  Chief  Administrative  Officer 


TJB 


No.    134    OVERRULED 


SEE  81-18 
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March  20,  1950 


SUBJECT:   P01?ER  OF  BOaRD  OF  SUPERVISORS 
TO  ADOPT  RE.J0LUTI0N3  RE  ACTION 
BY  UNITED  NATIONS  AUTHORITIES 
TO  ASSURE  REPATRIATION  OF  GREEK 
CHILDREN  KIDNAPPED  BY  COJIT-IUNIST 
GUERRILLAS  DURING  GREEK  CIVIL 
VJAR.   (REFER  TO  ISRAEL  AND  WTIITE 
RUSSIAN  OPINION  NO.  4219,  DATED 
DECEKBER  20,  194S;   ALSO  OPINION 
NO.  13,  DATED  APRIL  12,  1949, 
RETURNING  ITALIAN  COLONIES  TO  ITALY.) 


Gentlemen : 

This  office  is  in  receipt  of  your  request  for  an 
opinion  as  follows: 


"The  Board  of 
its  County,  State 
a  proposed  resolut 
State,  Federal  and 
assure  the  repatri 
were  kidnapped  by 
the  recent  Greek  C 
posed  resolution  i 
information. 


Supervisors  has  referred  to 
and  National  Affairs  Committee 
ion  which  calls  for  action  by 

United  Nations  authorities  to 
at ion  of  Greek  children,  who 
Communist  guerrillas  during 
ivil  Vi/'ar.   A  copy  of  the  pro- 
s  attached  hereto  for  your 


"In  connection  with  said  proposed  resolution, 
Supervisor  Lev/is  has  directed  that  you  be  re- 
quested to  inform  the  Board  as  to  v/hether  or  not 
the  Board  has  legal  authority  to  adopt  said 
resolution.   Supervisor  Lewis  further  made 
reference  to  an  opinion  heretofore  rendered  by 
the  City  Attorney' s  office  on  a  similar  measure 
dealing  vjith  the  complexities  of  international 
affairs." 


OPINION 

Refer  to  Opinion  No.  4219,  dated  December  20,  194B, 
which  answers  the  questions  propounded  in  the  above  request, 
to-wit : 

"It  is  firmly  established  that  with  regard 
to  non-municipal  affairs,  the  powers  of  the 
various  political  subdivisions  of  the  State  and 
the  powers  of  the  officials,  boards  and  agencies 
of  such  subdivisions,  are  controlled  by  general 
State  law.   (Department  of  VJater  and  Fov/er  vs. 
Inyo  Chemical  Co.,  l6  Cal.  2d  744;  V/ilkes  vs. 
City  and  County  of  San  Francisco  44  Cal.  App. 
2d  393.) 
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"Under  State  law,  Boards  of  Supervisors 
are  creatures  of  statute,  and  the  authority 
for  any  action  on  their  part  must  be  found  in 
statutory  law  --  either  expressed  or  to  be 
implied  from  expressed  powers,   (County  of 
Modoc  V.  Spencer,  103  Cal.  498;  Gouts  v.  County 
of  San  Diego,  139  Cal.  App.  706;  H.  D.  Haley  v. 
McVay,  70  Cal.  App.  438;  7  Cal.  Jur.  449.) 
Part  2  of  the  Government  Code  (Sections  25000- 
264B8)  sets  out  with  considerable  particularity 
the  general  law  re  the  composition,  po^-^rers  and 
duties  of  boards  of  supervisors.   No  povfer  of 
the  type  sought  to  be  exercised  in  the  proposed 
resolutions  is  included  in  such  general  law, 
nor  is  any  power  therein  provided  from  which 
the  right  to  take  action  of  the  type  contemplated 
may  be  reasonably  implied.   All  of  the  powers 
granted  relate  to  local  matters  —  i.e.,  'muni- 
cipal affairs'  —  and,  as  above  noted,  the 
issues  involved  in  the  contemplated  resolutions 
are  not  of  that  category. 

"You  are  accordingly  advised  that  the  query 
contained  in  your  request  for  opinion  must  be 
answered  in  the  ne.--;ative." 


It  may  be  noted  that  on  April  12,  1949,  an  opinion 
was  rendered  granting  the  power  to  the  Board  of  Supervisors 
to  adopt  a  resolution  memorializing  the  proper  authorities 
to  assist  in  returning  the  Italian  colonies  to  Italy. 
However,  in  that  opinion  it  was  also  set  forth  that  this 
situation  was  different  from  the  previous  opinion  rendered, 
which  we  have  set  forth  above,  in  that  in  the  Italian 
Colonies  opinion  a  demand  had  been  made  by  an  agency  of 
the  United  States  Government,  in  the  exercise  of  the  war 
pov;er,  for  action  on  the  part  of  the  local  officials  and 
consequently  the  subject  became  a  proper  one  for  Board 
action. 

You  are  therefore  advised  that  the  Board  does  not, 
in  my  considered  opinion,  have  legal  authority  to  consider 
or  adoT3t  the  proposed  resolution. 

Respectfully  submitted. 


DION  R.  HOLM,  City  Attorney. 

TO:   BOARD  OF  SUPERVISORS 

CCS:  Supervisor  Marvin  Lewis 
Supervisor  Dan  Gallagher 
Mayor  Elmer  E.  Robinson 

JFM 
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March  20,  1950 


SUBJECT:    THE  SALE  AND  DISSOLUTION  OF  THE  MRGARET  S. 
HAYWARD  PLAYGROUND  TO  THE  COJ-MUNITY  RE- 
DEVELOPMENT AGENCY. 


Gentlemen: 
as  follows: 


This  office  is  in  receipt  of  a  request  for  an  opinion 


"This  Agency  is  now  considering  a  proposal  that 
the  Margaret  S.  Hayward  playground  be  used  by  the  San 
Francisco  Housing  Authority  as  a  site  for  low-rent 
public  housing,  and  subsequently  that  a  similar  amount 
of  land  be  made  available  for  a  playground  adjacent  to 
the  Raphael  Weill  School.   The  purpose  of  this  proposal 
is  mainly  to  afford  the  means  of  making  a  start  with 
the  additional  housing  that  will  be  needed  to  relocate 
families  from  dwellings  to  be  eliminated  in  the  re- 
development project  area.   A  secondary  purpose  is  to 
locate  the  playground  more  advantageously,  particularly 
from  the  standpoint  that  some  joint  use  could  be  made  of 
school  and  playground  facilities. 

"It  has  been  suggested  that  the  Recreation  Depart- 
ment might  sell  the  play?;round  site  to  the  Housing 
Authority  and  in  turn  buy  land  for  the  new  playground 
site  from  the  Redevelopment  Agency  following  the 
Agency's  acquisition  of  the  property  in  the  course  of 
redevelopment  of  the  entire  area. 

"This  proposal  is  somewhat  similar  to  the  one  on 
which  you  rendered  an  opinion  to  the  City  Planning  Com- 
mission on  November  12,  19A-7  concerning  the  Jefferson 
Square  Park.   I  should  like  your  advice  as  to  whether 
the  opinion  pertaining  to  Jefferson  Square  also  applies 
to  Margaret  S.  Hayward  playground.   If  it  does  not  apply, 
I  shall  appreciate  being  advised  of  the  legal  steps 
necessary  to  effect  the  above  proposal  concerning  the 
Margaret  S.  Hajward  playground." 

OPINION 

The  Margaret  S.  Hayward  Playground  is  located  upon  the 
westerly  quarter  of  what  was  originally  designated  as  Jefferson 
Square  by  the  Van  Ness  Ordinance  (1^55).   Title  is  traced  from 
the  old  Pueblo  of  San  Francisco  to  the  City  and  County  of  San 
Francisco  through  the  Van  Ness  Ordinance,  and  the  confirmatory 
acts  of  the  state  lesrislature  of  March  11,  IS5S  (statutes  of 
IB5S,  page  52),  and  the  Act  of  Congress  of  July  1,  I864,  by  which 
the  title  of  the  United  States  to  these  lands  was  relinquished 
and  granted  to  the  City  for  the  uses  and  purposes  specified  in 
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the  Act  of  March  11,  135S. 


The  sixth  section  of  the  Van  Ness  Ordinance  provided 
that  the  City  might  reserve  and  lay  out  upon  lands  west  of  Larkin 
Street  and  soiithwest  of  Johnson  Street  (Ninth  Street)  "public 
squares".   The  Act  of  March  11,  l8$f^,  recites  that  this  was  done 
through  the  preparation  of  "a  plan  for  the  location  of  streets, 
public  squares  and  lots  for  public  uses",  and  that  the  plan  had, 
by  the  City  of  San  Francisco,  been  declared  to  be  "the  plan  of 
the  City  in  respect  to  the  location  and  establishment  of  streets 
and  avenues  and  the  reservation  of  squares  and  lots  for  public 
purposes". 

Article  XIV  a,  Chapter  9^  of  the  1900  Charter  provided 
in  part: 

"The  Park  Commissioners  shall  have  power  to 
set  apart  either  absolutely  or  for  a  definite 

period  of  time  such  parks  and  squares  or  portions 
thereof  as  they  may  see  proper--for  use  as  child- 
ren's playgrounds  and  recreation  centers,  and  the 
same  shall,  when  so  set  apart  for  such  use,  to  the 
extent  of  that  use,  be  under  the  exclusive  control 
and  management  of  the  playground  commissioners". 

Under  the  1932  Charter,  the  Recreation  Commission  suc- 
ceeded to  all  the  rights  of  the  old  playground  commissioners. 
Pursuant  to  the  authority  of  the  1900  Charter,  on  November  16, 
1922,  the  Park  Commissioners  acting  under  the  authority  vested 
above  transferred  the  land  in  question  to  the  Playground  Com- 
missioners for  the  use  as  a  children's  playground  and  recreation 
center. 

It  is  fundamental  then  at  this  point  to  state  that  the 
land  never  was  vested  in  the  City  and  County  of  San  Francisco  for 
any  and  all  purposes,  but  only  for  the  purpose  of  being  held  in 
trust  for  the  benefit  of  the  inhabitants  of  the  state  and  the 
city  (see  Hoadly  vs.  San  Francisco,  50  Cal.  265). 

What,  then,  was  the  effect  of  the  action  of  the  Park 
Commissioners  in  transferring  this  land  to  the  playground  com- 
missioners? I  believe,  and  this  point  has  previously  been 
discussed  by  my  illustrious  predecessor,  Percy  V.  Long,  in  an 
opinion  dated  February  20,  1914,  that  the  property  would  still 
be  considered  as  "a  public  square  for  public  uses",  though  at 
this  time  being  operated  as  a  children's  playground  and  recrea- 
tion center.  This  use  has  continued  ever  since  1922,  and  hence, 
the  land  must  be  considered  as  a  public  square  for  a  public  use. 

Since  the  opinion  of  John  J.  0' Toole,  my  immediate  pred- 
essor,  written  on  November  12,  1947,  the  Charter  has  been 
amended  and  a  new  section  41.1  added.   The  effect  of  this  amend- 
ment to  the  Charter  is  to  permit  the  sale  or  disposal  of  lands 
used  or  intended  for  use  for  parks  or  squares  when  no  longer 
needed  for  park  or  recreation  purposes  and  when  not  dedicated 
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by  a  private  person.   When  the  provisions  of  this  section  are 
invoked,  the  pertinent  state  law  on  the  subject  must  be  followed. 
The  state  law  may  be  found  in  the  government  eode  beginning  at 
Section  3^440  to  and  including  3^4d2.  These  sections  are  a  codi- 
fication of  the  old  Park  Discontinuance  Act  of  1927  and  require 
a  special  election  to  be  held  at  which  time  there  will  be  sub- 
mitted to  the  qualified  voters  the  question  as  to  whether  the 
lands  which  have  been  dedicated,  as  these  in  question  have  been, 
may  be  abandoned  and  discontinued  as  a  park.   The  purpose  of  this 
election  is  to  place  in  the  hands  of  the  beneficiaries  of  the 
trust,  to-wit,  the  voters,  the  authority  to  uphold  or  dissolve 
this  trust.   If  the  electors  decide  to  discontinue  the  use  of  the 
park,  then  the  city  would  be  permitted  to  dispose  of  the  land  in 
question  pursuant  to  the  provisions  of  the  government  code  cited 
above. 

Therefore,  I  advise  you  that  the  Margaret  S.  Hayward 
Playground,  because  of  the  nature  and  manner  of  its  original 
dedication,  can  only  be  disposed  of  and  sold  to  the  Community 
Redevelopment  Agency  in  accordance  with  the  provisions  of  the 
sections  of  the  government  code  referred  to  herein. 

Respectfully  submitted, 

DION  R.  HOm 
City  Attorney 


To:   Redevelopment  Agency 


BJW 


March  20,    1950 
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SUBJECT:    SPECIAL  TAX  ON  LIQUOR  DEALERb  OR  PURVEYORS 

FOR  PURPOSE.  OF  FINANCING  AN  ALCOHOLIC 
REHABILITATION  PROGRAM. 

Gentlemen: 

I  have  your  request  for  an  opinion  as  follows: 

"The  Joint  Finance  and  Public  Health  and 
Welfare  Committee  of  the  Board  of  Supervisors 
has  before  it  for  consideration  a  proposed 
resolution  directing  that  investigation  be  made 
as  to  necessity  and  feasibility  of  expanding 
the  Alcoholic  Rehabilitation  Program  undertaken 
by  the  Adult  Guidance  Center, 

"It  is  the  request  of  said  committee  that 
you  render  an  opinion  as  to  whether  the  Board 
may  levy  a  tax  on  liquor  dealers  or  purveyors 
for  the  purpose  of  financing  an  alcoholic  re- 
habilitation program. 

"The  Joint  Committee  will  again  consider  the 
matter  on  Vv'ednesday,  March  15,  1950  and  the  members 
will  appreciate  having  your  response  to  this  letter 
before  them  on  or  prior  to  that  date." 

OPINION 

Section  22  of  Article  XX  of  the  Constitution  provides 
in  part  as  follows: 

"The  State  of  California,  subject  to  the  Internal 
Revenue  Laws  of  the  United  States,  shall  have  the 
exclusive  right  and  power  to  license  and  regulate 
the  manufacture,  sale,  purchase,  possession  and 
transportation  of  intoxicating  liquor  within  the 
State,  and  subject  to  the  laws  of  the  United  States 
regulating  commerce  between  foreign  nations  and  among 
the  States  shall  have  the  exclusive  right  and  power 
to  regulate  the  importation  into  and  exportation  from 
the  State,  of  intoxicating  liquor...  The  State  Board 
of  Equalization  shall  have  the  exclusive  power  to 
license  the  manufacture,  importation  and  sale  of 
intoxicating  liquors  in  this  State,  and  to  collect 
license  fees  or  occupation  taxes  on  account  thereof 
and  shall  have  the  power,  in  its  discretion,  to  deny 
or  revoke  any  specific  liquor  license  if  it  shall 
determine  for  good  cause  that  the  granting  or 
continuance  of  such  license  would  be  contrary  to 
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public  welfare  or  morals." 


Despite  this  constitutional  provision  we  were  able  to 
establish  in  the  case  of  Ainsworth  vs.  Brayant .  et  al,  34  A.C. 
25,  that  our  purchase  and  use  tax  could  validly  be  applied  to 
purchases  of  intoxicating  liquor.   The  Supreme  Court  of  Califor- 
nia recognized  in  that  case  that  the  ordinance  is  a  general  non- 
discriminatory revenue  measure  covering  all  lines  of  retail 
business  within  the  city,  by  which  a  tax  is  imposed  upon  the 
transaction  whereby  property  is  acquired,  that  the  tax  is  paid 
by  the  purchaser,  and  that  retailers  of  intoxicating  liquor 
become  subject  to  it,  not  because  they  sell  that  particular 
commodity,  but  because  they  sell  tangible  personal  property. 
The  court  held  that  such  a  tax  did  not  invade  the  field  of  ex- 
clusive taxation  reserved  to  the  State  by  the  constitution. 
However,  upon  the  reasoning  of  that  decision  as  well  as  preceding 
decisions  of  the  courts  of  this  State  and  the  provisions  of  the 
constitution  itself,  it  is  my  opinion  that  any  special  tax  im- 
posed upon  liquor  dealers  or  purveyors  for  the  purpose  suggested 
in  your  letter  would  be  an  invasion  into  the  field  of  taxation 
exclusively  reserved  to  the  State  by  the  constitution  and  that 
such  a  tax  would  be  held  to  be  beyond  the  powers  of  the  City 
and  County  to  impose. 

You  are  advised  accordingly. 

Respectfully  submitted, 

DION  R.  HOm 
City  Attorney 


To:   Board  of  Supervisors 

Attn:  Mr.  John  R.  McGrath,  Clerk 

cc:   Mayor  Elmer  E.  Robinson 


TJB 
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March  21,    1950 


SUBJECT:      SAN  FRANCISCO  HOSPITAL,    BILLING  OF   PATIENTS  ADI'lITTED  TO 
PSYCHOPATHIC   DIVIisION  WHO  ARE   ABLE   TO  PAY. 

Dear   Sir: 

I  hove  your  request  for  an  opinion  as  follows: 

"Reference  is  made  to  the  San  Francisco  Municipal  Code, 
Fart  II,  Chapter  V,  Article  3,  Section  145,  150  and  151  which 
statutes  provide  for  the  admission,  investigation  and  billing 
of  patients  of  the  San  Francisco  Hospital. 

"In  stating  the  types  of  patients  who  shall  be  admitted 
to  the  San  Francisco  Hospital,  Section  150,  subsection  (b) 
states  'a  psychopathic,  narcotic  addict  or  habitual  inebriate 
temporarily  in  custody'. 

"Section  151,  in  citing  the  types  of  persons  who  shall  be 
investigated  for  purposes  of  determining  ability  to  pay,  in- 
cludes those  patients  admitted  under  subsections  (c),  (e),  (f) 
(g)  ajid  (h)  of  Section  150.   No  specific  reference  is  made  to 
patients  admitted  under  subsection  (b)  of  Section  150. 

"We  shall,  therefore,  appreciate  your  furnishing  an 
opinion  as  to  whether  patients  admitted  to  the  Psychopathic 
Division  of  the  San  Francisco  Hospital  should  be  investigated 
concerning  their  ability  to  pay  for  care,  and  whether  such 
patients  are  subject  to  billing,  on  the  basis  of  such  ability, 
as  are  patients  admitted  to  other  divisions  of  the  hospital," 

OPINION 

It  is  my  opinion  that  the  omission  of  subdivision  (b)  of  sec- 
tion 150  (Health  Code)  from  the  provisions  of  section  151  was  in- 
tentional, in  view  of  the  pertinent  provisions  of  the  Health  and 
Safety  Code,  mentioned  hereafter,  and  section  153  of  the  Health 
Code,  which  reads  in  part: 

"Every  person  who  is  given  or  shall  receive  aid  directly 
or  indirectly  from  public  moneys  drawn  through  the  Treasury 
of  the  City  and  County  of  San  Francisco  shall  be  liable  for 
the  value  of  said  aid  so  allowed,  granted,  or  given,  and  the 
value  thereof  shall  constitute  a  first  lien  on  all  property, 
real,  personal,  or  mixed,  that  said  person  may  possess,  ac- 
quire, or  have  an  interest  in." 

The  provisions  of  the  Health  and  Safety  Code  pertinent  to  the 
instant  request  are  found  in  sections  6002  and  6OO4.  Section  6002 
provides: 
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"PERSONS  WHO  LIAY  BE  ADMITTED  TO  COUNTY  PSYCHOPATHIC 
HOSPITAL.   The  superintendent  or  person  in  charge  of  the 
county  psychopathic  hospit?^!  may  receive,  detain,  supervise, 
care  for  or  treat  in  the  hospital,  for  a  period  not  to  exceed 
ninety  days,  any  person  v:ho  comes  within  any  of  the  following 
descriptions: 

"(a)  Who  has  been  placed  therein  under  any  of  the  pro- 
visions of  this  code  pending  examination  and  hearing  by  the 
superior  court  of  the  county, 

"(b)  Vi/ho  suffers  from  mental  disease,  mental  disorder, 
mental  deficiency,  or  marked  departure  from  normal  mentality, 
and  who,  in  the  judgmi^nt  of  the  superintendent  or  person  in 
charge,  is  a  suitable  person  for  emergency  care  and  treatment, 
or  for  observation  in  the  hospital. 

(c)  ^J'ho  voluntarily  makes  a  written  application  to  the 
superintendent  or  person  in  charge  thereof  for  admission  into 
the  hospital  for  care,  trccitnent,  or  observation,  and  who  is  a 
suitable  person  for  care,  treatment,  or  observation,  and  v;ho 
in  the  case  of  an  adult  person  is  in  such  condition  of  mind, 
at  the  time  of  making  application  for  admission,  as  to  render 
him  competent  to  make  such  application.   In  the  case  of  a 
minor  person,  the  application  shall  be  made  by  his  parents,  or 
by  the  parent,  guardian,  or  other  person  entitled  to  his  cus- 
tody." 

Section  6OO4  provides: 

"REIHBURSEi'iENT  OF  COUNTY  FOR  COST  OF  CARE:   SCHEDULE  OF 
CHARGES,   In  case  such  mental  patient  or  the  person  legally 
liable  for  his  maintenance  is  or  becomes  the  owner  of  pro- 
perty, real,  personal,  or  mixed,  the  county  furnishing  such 
care,  treatment,  or  observation,  shall  be  reimbursed  therefrom 
for  its  charges.   The  board  of  supervisors  of  the  county  shall 
fix  and  determine  a  schedule  of  charges  for  the  care,  treat- 
ment, or  observation  of  such  mental  patients,  and  reimburse- 
ment to  the  county  shall  be  made  upon  the  basis  of  the  charges 
so  fixed." 

You  are  therefore  advised  that  persons  admitted  to  the  psycho- 
pathic division  of  the  San  Francisco  Hospital  should  be  investiga- 
ted concerning  their  ability  to  pay  for  care  and  be  subject  to  bill- 
ing on  the  basis  of  such  ability. 

Respectfully  submitted, 

DION  R.  HOIl/I, 
CV;H  City  Attorney. 

To:   Director  of  Public  Health 

Thru:   Chief  Administrative  Officer 
cc:   Chief  Administrative  Officer 

Office  of  the  Mayor 
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March  21,  1950 

SUBJECT:   POLICE  COIfillSSION,  AUTHORITY  TO  DIRECT  INSTALLATION  OF 
TRAFFIC  CONTROL  DEVICES;  SIGNALS;  PO\JERS  OF  BOARD  OF 
SUPERVISORS. 

Gentlemen: 

This  office  is  in  receipt  of  a  request  for  an  opinion  as 
follows: 

"At  the  meeting  of  the  Board  of  Supervisors  held  on 
December  19,  1949,  Supervisor  Lewis,  with  the  concurrence 
of  the  other  members,  directed  that  the  Clerk  request  of 
you  a  written  opinion  in  answer  to  his  following  question: 

"Is  it  within  the  power  of  the  Board  of  Supervisors 
to  enact  legislation  directing  the  installation  of  'stop- 
and-go'  traffic  signals  or  other  electric  traffic  regulat- 
ing devices  at  any  designated  street  intersection  in  the 
City  and  County?" 

OPINION 

Article  XI,  Section  11  of  the  State  Constitution  of  the  State 
of  California  reads  as  follows: 

"Any  county,  city,  town  or  township  may  make  and 
enforce  within  its  limits  all  such  local  police,  sanitary 
and  other  regulations  as  ere  not  in  conflict  \>fith  general 
laws. " 

Pursuant  to  the  authority  vested  in  Sen  Francisco  by  this  sec- 
tion of  the  Constitution,  the  Board  of  Supervisors  adopted  Article 
2,  Section  12,  of  the  Trrffic  Code,  v/hich  reads  as  follows: 

" SE C .  12.   Police  Commission.  Authorization  of. 
The  Police  Commission  is  hereby  authorized  to 
direct,  control,  divert  and  regulate  all  traffic 
by  means  of  police  officers,  traffic  control 
signal  devices  and  signs,  and  shall  place  and 
maintain,  or  cause  to  be  placed  and  m.aintained, 
with  respect  to  streets  and  highways  under  its 
jurisdiction,  such  traffic  control  signal  devices 
and  signs  as  may  be  necessary  to  indicate  and  to 
carry  out  the  provisions  of  this  Code  or  the 
Vehicle  Code  of  the  State  of  California,  or  to 
direct  or  warn  traffic  upon  said  streets  and  high- 
ways . " 

An  examination  of  the  California  Vehicle  Code,  dealing  with 
regulations  and  kindred  matters,  reveals  no  general  law  passed  by 
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thG  State  on  this  subject.   The  Code  does  contain  a  specific  sec- 
tion authorizing  local  authorities  to  legislate  on  these  matters. 

Section  465(b)  of  the  Vehicle  Code  reads  as  follows: 

"(b)  /Placing  and  maintenance  of  signs,  etc.  by 
local  authorities_i_/  Local  authorities  in  their  res- 
pective jurisdictions  shall  place  and  maintain  or  cause 
to  be  placed  and  maintained  such  traffic  signs  and,  sub- 
ject to  the  provisions  of  Section  466,  such  stop  signs, 
semaphores  and  control  devices  upon  streets  and  highways 
as  may  be  necessary  to  indicate  and  to  carry  out  the  pro- 
visions of  this  code  or  local  traffic  ordinances  or  to 
regulate,  warn  or  guide  traffic,'' 

Clearly  then,  there  is  nothing  in  the  general  law  of  the 
State  which  is  in  conflict  with  Article  2,  Section  12,  of  the 
Traffic  Code  passed  pursuant  to  the  authority  contained  in  Article 
XI,  Section  11,  of  the  State  Constitution. 

An  examination  of  the  Charter  of  the  City  and  County  of  San 
Francisco  indicates  that  "The  powers  of  the  City  and  county,  ex- 
cept the  powers  reserved  to  the  people  or  delegated  to  other  of- 
ficials, boards  or  commissions  by  this  charter,  shall  be  vested  in 
the  board  of  supervisors  and  shall  be  exercised  as  provided  in  tb : 3 
charter."   (§9  of  the  Charter.) 

Further  examination  of  the  Charter  covering  the  powers  of  the 
Police  Commission  indicates  that  under  §35  they  (the  police  com- 
missioners) shall  have  power  to  regulate  traffic,  including  the  lo- 
cation and  the  use  of  traffic  control  devices  for  that  purpose. 
Thus,  the  Board  of  Supervisors  does  not  have  the  pov/or  v^hich  is 
given  to  the  Police  Commission  in  §35.   Consequently,  the  Board  of 
Supervisors  could  not,  by  ordinance  or  otherwise,  designate  the 
placing  of  any  traffic  control  device  within  the  City  and  County  of 
San  Francisco. 

Some  question  may  arise  from  the  fact  that  in  defining  "local 
authority"  as  used  in  the  State  Vehicle  Code,  §64  uses  the  follow- 
ing language: 

"'Local  authorities'  means  the  legislative  body  of 
every  county  or  municipality  having  authority  to  adopt  local 
police  regulations." 

The  power  to  act  on  these  matters  does  not  flow  from  the 
Vehicle  Code  but  is  a  basic  right:  of  the  City,  independent  of  any 
authority  within  this  code,  by  virtue  of  the  provisions  of  the  Con- 
stitution of  the  State  of  California,  and  could  not  control  the 
action  of  the  city  and  county.   The  State  Supreme  Court  has  had 
occasions  to  consider  this  question  under  similar  circumstances. 
In  the  case  of  IN  RE  PFAHLER,  15O  Cal.  71,  the  court  pointed  out 
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that  any  grant  of  a  power  in  the  State  Constitution  is  not  to  the 
legislative  body,  which  is  merely  an  agent  of  the  municipal  corpora- 
tion, but  is  a  grant  to  the  municipal  corporation  itself  and,  hence, 
this  group  of  individuals  making  up  the  municipal  corporation  may 
make  such  disposition  of  the  power  granted  as,  in  their  wisdom  and 
within  the  constitutional  limitations  they  may  desire.   Such  action 
has  been  taken  by  the  people  of  the  City  and  County  of  San  Fran- 
cisco when,  through  the  wording  of  §35  of  the  Charter,  they  placed 
this  power  in  the  police  commissioners. 

I  advise  you,  therefore,  that  since  the  people  of  San  Fran- 
cisco have  placed  the  matter  of  the  location  of  traffic  control 
devices  in  the  hrnds  of  the  Police  Commission,  the  Board  of  Super- 
visors would  have  no  power  to  enact  legislation  directing  the  in- 
stallation of  such  signals  at  any  designated  street  intersection 
in  the  said  City  and  County. 

Respectfully  submitted, 

DION  R.  HOLM. 


City  Attorney. 


BJWJ 

To:   Board  of  Supervisors 

Attn:   John  R.  McGrath,  Clerk 

cc:   Supervisor  Marvin  Lewis 
Office  of  the  Mayor 
Police  Commission 


\^1 


March  22,  1950. 

SUBJLCT:  STREET  BENCHES  BEARING  ADVERTISING— LEGALITY 
OF  IN  FIllST  AND  SECOND  RESIDENTIAL  DISTRICTS 
AND  EL3EVJHERE. 


Gentlemen 


^ 


I  have  your  request  for  an  opinion  as  follows 


"The  Joint  Finance  and  Police  Committee  of  the  Board 
of  Supervisors  has  before  it  for  consideration  a  pro- 
posed ordinance  which  contemplates  authority  and  regulations 
for  installation  and  maintenance  of  street  benches. 

"In  order  that  the  Committee  may  know  the  extent  of  its 
jurisdiction  over  the  subject  matter  of  the  proposed 
ordinance  it  desires  to  be  informed  by  you  as  to  whether 
or  not  under  the  existing  local  zoning  ordinance  and 
other  applicable  law  it  may  legally  provide  for  the  in- 
stallation of  such  street  benches  in  districts  zoned  as 
first  residential  and  second  residential. 

"A  copy  of  the  proposed  ordinance  is  attached  hereto  for 
your  information, 

'•The  Committee,  in  addition  to  the  information  requested 
above,  also  asks  that  you  submit  to  it  a  draft  of  an 
amendment  thereto  which  will  provide  for  the  installa- 
tion of  such  street  benches  by  one  person  or  firm  of\   a 
bid  basis. 

"Said  proposed  ordinance  vrill  again  be  considered  by  the 
Committee  on  Uednesday,  March  22,  1950,  and  the  members 
will  appreciate  having  your  response  to  this  letter 
before  them  on  or  prior  to  that  date." 

OPINION 

The  City  Planning  Code  (sections  3  and  4)  contemplates  that 
in  first  and  second  residential  districts  no  premises  shall  be  used 
for  advertising  in  any  form.   In  addition,  section  681  of  the  Police 
Code  lists  27  streets  or  boulevards  on  the  property  along  which  it 
is  unlavjful  to  post  any  advertisement. 

Neither  sections  3  and  4  of  the  Planning  Code  nor  section 
681  of  the  Police  Code  is  aimed  specifically  at  sidewalk  advertis- 
ing, but  such  advertising  in  the  districts  and  on  the  streets  named 
would  be  wholly  inconsistent  with  the  spirit  of  those  sections. 

Section  678  of  the  Police  Code  provides  in  part: 

"It  shall  be  unlawful  for  any  person,  association  or 
corporation  to  stencil,  paint  or  paste  any  kind  of 
advertising  matter  on  the  streets,  gutterways  or  side- 
walks, or  on  any  obstruction  placed  upon  the  streets 
01'  the  sidevralks  of  the  City  and  County  of  San 
Francisco." 
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Any  ordinance  framed  to  permit  advertising  on  street  benches 
would  therefore  be  a  modification  of  the  effect  of  existing  ordi- 
nances which,  as  noted,  forbid  such  advertising.   The  Board  of  Sup- 
ervisors, of  course,  may  always  amend  or  repeal  existing  ordinances, 
and  in  that  sense  it  may  legally  provide  for  the  installation  of 
street  benches  bearing  advertising  matter  in  districts  zoned  as  first 
and  second  residential,  provided,  however,  that  compliance  is  first 
had  with  section  116.1  of  the  San  Francisco  Charter  which  provides: 

*  No  ordinance  or  resolution  which  deals  with  the 
acquisition,  extension,  widening,  narrowing,  removal, 
relocation,  vacation,  abandonment,  sale,  or  change 
in  the  use  of  any  public  way,  transportation  route, 
ground,  open  space,  building,  or  structure,  the 
subject  matter  of  which  has  not  been  previously 
reported  on  by  the  department  of  city  planning  in 
accordance  with  the  provisions  of  sections  69,  69.1, 
72  or  116.1  of  this  charter,  shall  be  adopted  by  the 
board  of  supervisors  unless  and  until  such  oi-dinance 
or  resolution  shall  have  first  been  referred  to  the 
department  of  city  planning  and  a  report  rendered 
thereon  regarding  conformity  of  the  matter  involved 
to  the  master  plan.   If  conformity  does  not  exist 
the  report  shall  give  the  particulars  of  the  differ- 
ence between  the  proposal  and  the  master  plan. 

"It  shall  be  the  duty  of  the  department  of  city 
planning  to  render  its  report  in  writing  upon  any 
ordinance  or  resolution  to  the  board  of  supervisors 
and  to  the  controller  within  thirty  days  after  the 
date  of  such  referral  unless  a  longer  period  is 
granted  by  the  board  of  supervisors.   Failure  of 
the  department  of  city  planning  to  render  any  such 
report  in  such  time  shall  be  deemed  equivalent  to  a 
report.'' 

On  the  question  v.^ether  a  city  has  the  power  to  allow  adver- 
tising benches  to  be  placed  on  its  streets,  it  may  be  observed  that 
a  number  of  cities  do  allow  them,  including  at  least  four  California 
cities.   (Los  Angeles,  Oakland,  San  Diego,  Long  beach,  Portland, 
Peoria,  Miami,  Minneapolis  and  Beaumont.) 

In  two  out-of-state  decisions  it  was  held  that  a  city  had  no 
power  to  permit  a  private  party  to  place  waste  paper  boxes  on  the 
streets  bearing  advertising  matter,   (State  v.  City_of  St.  Louis 
(1902),  l6l  Mo.  371,  6l  S.v.  65S;  People  v.  Clean  Street  Co.  (1907), 
225  111.  470,  BO   N.E.  29B.) 

In  two  other  decisions  it  was  held  that  a  cityhad  no  power  to 
let  a  private  party  install  traffic  signs  bearing  advertising  matter 
on  one  side.   (State  v.  City  of  Hrtchinson  (1936),  144  Kans.  700, 
62  P,  (2)  865,  156  A.L.R.  581;  Bii : ungham  v.  Holt  (1940),  239  Ala. 
248,  194  So.  538.) 

The  St,  Louis  case  was  based  on  the  ground  that  streets  must 
be  used  for  public,  not  private,  purposes.   Two  dissenting  judges  were 
of  the  opinion  the  use  was  public,  and  the  advertising  only  incident- 


al,  just  as  advertising  on  street  cars  is  only  incidental  to  the 
public  purpose  of  transpoi'tation. 

The  Illinois  case  above  followed  the  St.  Louis  case  and  an 
added  ground  was  a  provision  of  the  Illinois  Constitution  to  the 
effect  that  the  General  Assembly  shall  not  pass  a  law  granting  any 
special  or  exclusive  privilege  oi-  franchise.   The  validity  of  the 
latter  ground  seems  doubtful  since  it  was  the  City  of  Chicago,  not 
the  General  Assembly  of  Illinois,  which  conferred  the  privilege. 

The  Hutchinson  case  was  based  on  the  grounds  that  the  adver- 
tising had  no  relation  to  the  public  interest,  and  that  the  city  had 
not  been  granted  legislative  power  to  buy  its  traffic  signs  by  farm- 
ing out  its  streets  to  private  uses  in  a  way  which  obstructed 
theii"  free  use  for  traffic  purposes.   The  particular  signs  were 
metal  blocks,  with  sloping  sides,  imbedded  in  the  pavement. 

The  Birmingham  case  was  decided  on  the  theory  that  in  the 
absence  of  a  constitutional,  charter  or  statutory  provision,  a 
municipality  could  not  authorize  the  use  of  its  streets  for  private 
purposes. 

oan  Francisco  is  a  charter  city  and  as  such  has  full  control 
and  complete  autonomy  over  its  municipal  affairs.   Within  that  sphere 
any  power  not  expressly  forbidden  may  be  exercised  by  the  municipal- 
ity. (Vest  Coast  Adv.  Co.  v.  San  Francisco,  14  Cal.  (2)  516,  521-2.2) 

Section  24  of  the  Srn  Francisco  Charter  expressly  provides 
that:   "The  board  of  supervisors  shall  regulate,  by  oi'dinance,  the 
issuance  and  revocation  of  licenses  and  permits  for  the  use  of, 
obstruction  of  or  encroachment  on  public  streets..." 

Section  56IO  of  the  Streets  and  Highways  Code  recognizes  the 
propriety  of  "conditions  created  or  maintained  in,  upon,  along  or 
in  connection  with  such  sidewalk  by  any  person  other  than  the  owner, 
under  and  by  virtue  of  any  permit  or  right  granted  to  him  by  law  or 
by  the  city  authorities  in  charge  thereof..." 

It  is  my  opinion  that  San  Francisco  has  the  same  power  to 
allovr  benches  to  be  placed  on  city  streets  as  it  has  to  place  benches 
in  its  parks.   And  it  is  further  my  opinion  that  the  question  whether 
to  allow  advertising  matter  to  be  placed  thereon  is  a  question  for 
the  legislative  body  to  decide,  subject  to  the  provisions  of  Section 
116.1  of  the  Charter,  quoted  above,  and  that  the  courts  would  not 
interfere  with  thrt  decision.   As  was  held  in  Lynch  v.  San  Francisco. 
3  Cal.  (2)  141,  142: 

"The  question  whether  an  activity  is  for  the  common 
good,  or  public  welfare,  is,  generally  speaking,  not 
primarily  a  judicial  one,  and  the  courts  should  avoid 
interference  vdth  a  reasonable  determination  thereof 
by  properly  authorized  bodies  and  officers." 

You  also  request  an  ordinance  which  will  provide  for  the 
installation  of  street  benches  by  one  person  or  firm  on  a  bid  basis. 


A  draft  of  such  ordinance  is  enclosed  to  be  amended  by  you  as 
to  percentage  and  other  figures  which  are  merely  suggestions. 
The  enclosed  oi'dinance  is  to  be  considered  as  a  substitute 
for  the  one  submitted  by  you. 

Respectfully  submitted, 


DION  R.  HOLM 
City  Attorney 


Td:  B  card  of  Supervisors 

Attn.  The  Joint  Finance  and 
Police  Commitee 

cc:  The  Mayor 


OSB 


no 


March  23,  1950 


SUBJECT:    FALSE  ALARMS;  REV/ARD  SYSTEM;  FIRE  DEPARTMENT. 


Dear  Sir: 

This  office  is  in  receipt  of  your  request  for  an 
opinion  as  follows: 

"There  have  been  an  increasing  number  of 
false  alarms  turned  in  to  the  alarm  system 
of  the  San  Francisco  Fire  Department,  both  by 
automatic  alarm  and  by  telephone.  This  practice 
has  resulted  in  great  and  unnecessary  cost  to 
the  Department  v;hich  obviously  must  respond  to 
every  alarm  received.   Furthermore,  it  has  en- 
dangered the  lives,  not  only  of  the  personnel 
of  the  Fire  Department  but  of  the  people  of 
San  Francisco  on  the  streets, 

"In  view  of  the  above,  I  propose  that  the 
City  set  up  a  system  of  rewards  for  information 
leading  to  the  arrest  and  conviction  of  persons 
causing  a  false  alarm  to  be  turned  in. 

"Will  you  please  determine  whether  or  not 
the  City  and  County  of  San  Francisco  can  offici- 
ally set  up  a  reward  system  v;hich  would  assist 
in  dealing  v/ith  this  problem  and  v;hether  or  not 
any  legislation  would  be  required  to  set  up  the 
plan. 

"If  legislation  must  be  enacted  by  the  Board 
of  Supervisors,  may  I  request  that  you  draft 
such  legislation  for  presentation  to  the  Board, 
using  as  a  basis  for  consideration  an  amount  of 
4-100.00  to  be  paid  in  each  instance  where  in- 
formation leads  to  the  arrest  and  conviction  of 
the  offender." 


OPINION 


The  first  problem  presented  by  your  letter  is  whether 
the  City  and  County  of  San  Francisco  can  officially  set  up 
a  revmrd  system  to  persons  furnishing  information  leading  to 
the  arrest  and  conviction  of  persons  causing  a  false  alarm 
to  be  turned  in  to  the  Fire  Department. 

At  the  outset  it  will  be  noted  that  the  law  of  the 
State  of  California  makos  it  a  misdemeanor  to  sound  a 
false  alarm  of  fire. 

t;625a,  PENAL  CODE. 
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It  is  also  unlawful  under  a  provision  of  the 
San  Francisco  Municipal  Code  for  any  person  to  make  a 
false  alarm  of  fire. 

Part  II,  Chapter  VIII,  Section  639, 

MUNICIPAL  CODE. 

It  is  generally  held  that  a  municipal  corporation 
may  offer  rewards  for  the  apprehension  and  conviction  of 
offenders  against  local  regulations.   This  is  regarded  as 
an  incidental  or  implied  power,  resulting  from  the  obliga- 
tion to  preserve  the  safety  and  general  welfare  of  the  in- 
habitants and  their  property.   Thus  in  some  jurisdictions 
a  reward  may  be  offered  for  the  apprehension  and  conviction 
of  persons  who  set  fire  to  buildings  within  the  municipal 
area. 

1  McQUILLIN,  CORP.,  1006,  Sec.  403; 
CHOICE  V.  DALLAS  (Tex.  Civ.  App.  1919) 

210  S.W.  753; 
PEOPLE  V.  HOLLY,  119  Mich.  637,  639,  640, 

7S  N.W.  665; 
SHAUB  V.  LANCASTER  CITY,  156  Pa.  St.  362, 

26  Atl.  1067; 
FREEMAN  -  Boston  5  Mete.  (Mass.)  56. 

However,  this  viewpoint  has  not  been  followed  in  California. 

The  rule  in  California  relative  to  the  power  of 
municipal  corporations  to  offer  rewards  for  the  arrest  or 
conviction  of  offenders  against  the  criminal  law  of  the  State 
has  been  stated  in  the  case  of 

CITY  OF  LOS  ANGELES  V.  GURDANE ,  59  F. 
2d  161, 


as  being: 


"In  the  absence  of  express  authorization,  how- 
ever, it  is  generally  held  that  municipal  cor- 
porations are  not  empowered  to  offer  rewards 
for  the  arrest  or  conviction  of  offenders 
against  the  criminal  law  of  the  state. 

"The  power  to  offer  rewards  for  crimes  is  re- 
garded in  California  as  primarily  belonging 
to  the  state;  and,  second,  that  even  officers 
of  the  state  are  strictly  circumscribed  in  the 
exercise  of  that  power." 
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And  examination  of  tha  California  State  law  relative 
to  the  power  of  officials  to  offer  rewards  for  the  appre- 
hension or  conviction  of  offenders  against  the  criminal  law 
of  the  State  discloses  Section  1547  of  the  Penal  Code, 
which  reads  as  follows: 

"/rev/ard  for  apprehension  of  convict, 

CAPITAL  OFFENDER  OR  ROBBERT/ 

"(offer  of  reward  AUTHORIZED.)    The 
Governor  may  offer  a  reward  not  exceeding 
one  thousand  dollars  ^1,000)  payable  out  of 
the  General  Fund,  for  the  apprehension  -- 

"1.   Of  any  convict  who  has  escaped  from 
a  State's  prison,  prison  camp,  prison  farm, 
or  the  custody  of  any  prison  officer  or  em- 
ployee or  as  further  provided  in  Sections 
3059,  4530,  or  4531  of  the  Penal  Code; 

"2.  Of  any  person  who  has  committed,  or 
is  charged  with  the  commission  of  an  offense 
punishable  with  death; 

"3.   For  the  arrest  of  each  person  engaged 
in  the  robbery  of,  or  any  attempt  to  rob  any 
person  or  persons  upon  or  having  in  charge  in 
whole  or  in  part  any  stagecoach,  wagon,  rail- 
road train  or  other  conveyance  engaged  at  the 
time  in  carrying  passengers  or  any  private 
conveyance  within  this  State. 

*'{  PAYMENT.)   The  reward  to  be  paid  to  the 
person  or  persons  making  the  arrest,  immedi- 
ately upon  the  conviction  of  the  person  or 
persons  so  arrested.   /Am.  Stats.  1943,  Ch.  . 
642,  §lj'" 

This  section  was  construed,  in  the  leading  case  of 
BRITE  V.  BOARD  OF  SUPERVISORS,  21  Cal.  App.  2d  233,  237  (1937), 
to  express  the  intent  of  the  legislature  that  the  Governor 
is  the  only  State  officer  v^ho  is  authorized  to  offer  rewards 
for  the  apprehension  of  persons  charged  with  offenses 
against  the  people  of  the  State. 

The  opinion  on  the  appeal  states  as  follows: 

"It  seems  to  us  clear  from  the  language 
used  in  this  section  that  the  intent  of  the 
legislature  in  authorizing  the  Governor  to 
offer  a  reward  for  a  certain  sum,  necessarily 
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"excludes  the  authority  of  any  county  officer 
to  offer  a  reward  for  an  offense  against  the 
people  of  the  state.  The  same  limitation 
would  apply  to  subdivision  S  of  section  3^0 
of  the  Political  Code,  which  authorizes  the 
Governor  to  issue  a  reward  for  the  apprehen- 
sion of  anyone  charged  with  the  commission  of 
an  offense  punishable  with  death.   No  other 
provision  is  made  in  either  the  Penal  or 
Political  Code  relative  to  rewards,  and  no 
other  authorization  having  been  expressed,  it 
■necessarily  follows  that  the  legislature  in- 
tended to  confine  the  offering  of  rewards  for 
the  apprehension  of  pe'rsons~charged  with 
offenses  against  tho  people  of  the  state,  ex- 
clusively in  the  Governor,  and  vested  the  same 
exc lus  i vely  in" him . " 


The  apprehension  and  conviction  of  persons  turning 
in  false  fire  alarms  is  a  statewide  problem  upon  which  there 
has  been  an  expression  by  the  state  legislature  in  the  enact- 
ment of  Section  625a  of  the  Penal  Code.   The  action  of  the 
state  legislature  has  been  interpreted  by  the  Appellate  Court 
as  intended  to  be  exclusive.   Local  action  would  therefore  be 
in  conflict  with  general  law  relating  to  a  state  affair  and 
not  within  the  authority  granted  a  municipality  in  Section 
11,  Article  XI  of  the  Constitution, 

You  are  therefore  advised  that  the  City  and  County 
of  San  Francisco  cannot  set  up  a  reward  system  for  informa- 
tion leading  to  the  arrest  and  conviction  of  persons  turning 
in  false  fire  alarms.   This  conclusion  makes  it  unnecessary 
to  consider  the  legislation  to  be  adopted  or  action  to  be 
taken  in  the  event  that  such  a  reward  system  might  be 
authorized. 

Respectfully  submitted, 


DION  R.  HOLM,  City  Attorney. 


TO:   MAYOR  ELMER  E.  ROBINSON 

CCS:   FIRE  COMMISSION,  Attention 

Frank  P.  Kelly,  Chief  (1) 

JUDICIARY  CO^n^ilTTEE ,  Board 
of  Supervisors  (3) 
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March  21,  1950 

SUBJECT:   ELECTRICAL  RAILWAY  SHOP  MECHANIC;  RATE 
OF  PAY;  CALIFORNIA  STREET  RAILROAD  CO. 

Gentlemen: 

This  will  acknowledge  receipt  of  your  recent  request  for 
an  opinion  wherein  you  anticipate  the  City  acquiring  the  operative 
properties  of  the  California  Street  Railroad.  You  state  that 
several  employees  of  the  California  line  are  performing  duties 
which  are  similar  to  the  duties  performed  by  city  employees  in  a 
class  known  as  E200  Electrical  Railway  Shop  Mechanic,  and  for 
which  a  rate  of  $12.80  is  currently  fixed  pursuant  to  the  pro- 
visions of  Section  151  of  the  Charter. 

You  further  state  that  these  employees  with  the  California 
Street  Railroad  are  currently  being  paid  at  varying  rates,  ranging 
from  somewhat  below  to  somewhat  higher  than  the  rate  of  $12, BO  set 
by  the  City. 

You  ask  whether  these  California  Street  Railway  employees 
have  any  right  to  any  higher  or  different  rate  of  pay  than  that  of 
|12,80,  as  currently  fixed  pursuant  to  the  provisions  of  Section 
151  of  the  Charter. 

OPINION 

Section  125  of  the  Charter  provides  in  part  as  follows: 

"All  persons  employed  in  the  operating  service 
of  any  public  utility  hereafter  acquired  by  the 
city  and  county,  at  the  time  the  same  is  taken 
over  by  the  city  and  county,  and  who  shall  have 
been  so  employed  for  at  least  one  year  prior  to 
the  date  of  such  acquisition,  shall  be  continued 
in  their  respective  positions  and  shall  be  deemed 
appointed  to  such  positions^  under,  and  entitled 
to  all  the  benefits  of,  the  civil  service  provi- 
sions of  this  charter,  ,  •  ." 

It  will  be  noted  that  the  above  Charter  provision  blan- 
kets all  persons  employed  in  the  operating  service  of  a  public 
utility,  acquired  by  the  City  and  County,  into  the  City  service 
and  states  that  such  persons  "shall  be  continued  in  their  respec- 
tive positions  and  shall  be  deemed  appointed  to  such  positions^ 
under,  and  entitled  to  all  the  benefits  of,  the  civil  service 
provisions  of  the  Charter," 

The  phrase  "such  positions"  has  been  interpreted  in  two 
recent  cases,  to  wit:  Handlon  v,  Wolff.  72  C,A,(2d)  53,  and 
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Kenney  v.  V.olff.  Sk   C.A.{2d)  592  (See  also  concurring  opinion  of 
Peters,  P.J.  in  Mullins  v.  Henderson.  75  C.A.  (2d)  117,  137.) 

As  was  stated  in  the  case  of  Handlon  v.  Wolff,  supra: 

"In  effect  section  125  provides  that  if  one 
has  been  employed  for  one  year  in  an  acquired 
utility  such  employee  shall  be  deemed  appointed 
to  such  position  and  entitled  to  'all  benefits* 
of  the  service  under  the  municipality,   'Such 
position'  if  not  the  identical  position  should 
be  interpreted  as  meaning  a  similar  position  in 
kind  and  degree — one  that  in  salary,  authority, 
duties,  etc..  is  reasonably  comparable  to  the 
employee's  former  position.  If  no  comparable 
position  exists  then  it  appears  that  'such 
position'  by  the  terms  of  the  charter  is 
'continued'.   The  'position'  in  the  private 
utility  is  adopted  as  a  city  position.   The 
legislative  or  administrative  means  of  con- 
tinuing the  employee  in  his  position  is  a 
mechanical  problem  subordinate  to  the  declara- 
tion in  the  freeholder's  charter  that  he  'shall 
be  continued'  in  his  position." 

Applying  this  rule  to  the  case  presented  in  your  inquiry— 
if  the  duties,  authority  and  salary  of  the  classification  known  as 
E200  Electric  Railway  Shop  Mechanic,  in  the  city  service,  are 
reasonably  comparable  to  the  duties,  authority  and  salary  as  per- 
formed by  the  employees  in  question  with  the  California  Street 
Railroad  line,  then  such  former  California  Street  Railway  employees 
would  not  be  entitled  to  any  higher  or  different  rate  of  pay  than 
that  of  #12.80,  as  currently  fixed  pursuant  to  the  provisions  of 
Section  151  of  the  Charter, 

You  are  thus  advised  in  connection  with  your  inquiry  as 
presented. 

Respectfully  submitted, 


DION  R.  HOLM 
City  Attorney 

To:  Mr.  William  L.  Henderson 
NSW 
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March  22,    1950 


SUBJECT:      TET4P0RARY   CLOSING   OF   PUBLIC   STREETS   BY   BOARD 
OF  SUPERVISORS:    V.liETHER  APPROVAL  OF  POLICE 
DEPARTLENT  REQUIRED. 


Dear  Sir: 


I  have  your  request  for  an  opinion  as  follows; 


"On  October  24th  the  Board  of  Supervisors  con- 
sidered and  tabled  a  proposed  resolution  which 
provided  for  the  closing  to  vehicular  traffic  of 
Fulton  Street  between  Hyde  and  Larkin  Streets,  during 
the  period  November  3-13  in  order  that  a  private 
entrepreneur  might  conduct  a  carnival  show  in  said 
area. 

"The  Board,  at  the  instance  of  Supervisor  Lewis, 
and  in  order  that  it  may  be  informed  as  to  its  course 
of  conduct  to  be  followed  in  connection  with  similar 
requests  which  may  be  made  in  the  future,  respectfully 
requests  that  you  advise  it  whether  or  not  its  legis- 
lation ordering  such  temporary  closing  would  be  dependent 
for  its  efficacy  in  any  way  upon  concurring  action  by 
or  approval  of  the  Police  Department,  other  than  the 
latter' s  power  to  grant  carnival  permits.   In  other 
words,  is  the  Board's  decision  final  without  regard 
to  prerogatives  of  the  Police  Department,  as  to 
whether  or  not  a  street  should  be  temporarily  closed 
for  amusement  and  other  similar  purposes?" 


OPINION 

The  general  power  to  control  and  regulate  the  use  of 
public  streets  and  sidewalks  is  vested  in  the  legislative  body 
of  the  municipality  (Laura  Vincent  Co.  v.  City  of  Selma,  43 
C.A.(2d)  473,  11  Pac.(2d)  17). 

Section  24  of  the  Charter  provides  in  part  as  follows 

"The  Board  of  Supervisors  shall  regulate,  by 
ordinance,  the  issuance  and  revocation  of  licenses 
and  permits  for  the  use  of,  obstruction  of  or  en- 
croachment on  public  streets  and  places,  exclusive 
of  franchises  governed  by  other  provisions  of  this 
charter. ..." 

I  am  unable  to  find  any  provision  of  law  whereby  the 
foregoing  power  of  the  Board  with  particular  relation  to  the 
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closing  of  public  streets  has  been  delegated  to  the  police 
department,  and  therefore  conclude  that  when  the  circumstances 
are  such  that  the  board  may  legally  exercise  this  power  with 
relation  to  a  particular  street,  that  it  may  do  so  without 
the  necessity  of  securing  the  approval  of  the  police  department 

You  are  advised  accordingly. 

Respectfully  submitted, 

DION  R.  HOm 
City  Attorney 


To:   John  R.  McGrath,  Clerk 
Board  of  Supervisors 

cc:   Mayor's  Office 
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March  24,  1950 
SUBJECT:   ST.  MARY'S  PARK;  GARAGE:  AUTO  PARKING. 

Gentlemen: 

This  will  acknowledge  receipt  of  your  recent  letter 
requesting  an  opinion,  part  of  which  letter  is  quoted,  as 
follows: 

"This  Authority,  after  diligent  study  and 
consideration,  recently  announced  publicly, 
that  it  believed  the  two  most  logical  and 
practical  sites  for  the  establishment  of  off- 
street  parking  facilities  in  the  St.  Mary's 
Park  Area  were  a  sub-surface  garage  in  the  park 
itself  as  well  as  that  site  on  t he  east  side  of 
Kearny  Street  betv.'een  Pine  and  California  Streets. 

"It  is  our  understanding  that,  because  the 
Park  Commission  has  complete  jurisdiction  and 
control  over  the  leasing  of  park  sub-surfaces 
for  underground  garages,  our  work  in  connection 
with  further  development  and  possible  construc- 
tion of  the  St.  Mary's  Park  project  has  come  to 
an  end  insofar  as  our  authority  and  powers  are 
concerned,  although  we  vrill  offer  to  assist  the 
Park  Commission  in  every  respect  possible  and 
hope  to  work  closely  v/ith  them  in  the  event  they 
accept  our  recommendations  and  proceed  further 
with  that  particular  project. 

'•^e  would  appreciate  receiving,  at  your 
earliest  convenience,  an  opinion  regarding  our 
above  mentioned  understanding  in  respect  to  the 
St.  Mary's  Park  project." 

OPINION 

St.  Mary's  Square  was  acquired  by  public  funds  and 
was  set  aside  and  dedicated  for  park  purposes  and  placed 
under  the  jurisdiction  of  the  Board  of  Park  Commissioners, 
under  the  name  of  ''St.  Mary's  Square,"  by  Ordinance  No. 
1063  (New  Series),  approved  February  8,  1910. 

Prior  to  November  S,  1949,  on  which  date  the  people 
of  San  Francisco  voted  to  amend  Charter  sections  40,  41  and 
42  to  effect  a  merger  of  the  Park  Commission  and  the 
Recreation  Department,  Charter  section  41  defined  the 
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"control  of  parks,"  setting  forth,  among  other  things, 
the  rights  and  powers  of  the  Park  Commission  in  respect  to 
the  leasing  of  sub-surface  space  of  public  parks  for  the 
conducting  and  operating  therein,  of  public  automobile 
parking  stations.   That  portion  of  section  41,  prior  to 
said  amendment,  and  pertinent  hereto,  is  quoted: 

"The  commissioners  shall  not  lease  any 
part  of  the  lands  under  its  control  nor  per- 
mit the  building  or  maintenance  or  use  of  any 
structure  on  any  park,  square,  avenue  or 
ground,  except  for  recreation  purposes,  and 
each  letting  or  permit  shall  be  subject  to  the 
approval  of  the  board  of  supervisors  by 
ordinance,  but  the  commission  may  lease  to  the 
highest  responsible  biddtr  for  a  term  not  to 
exceed  fifty  years  and  upon  such  other  terms 
and  conditions  as  it  may  determine,  sub-surface 
space  under  any  public  park  and  the  right  and 
privilege  to  conduct  and  operate  therein  a 
public  automobile  parking  station,  provided 
that  the  said  construction,  when  completed,  and 
the  operation  will  not  be,  in  any  material  re- 
spect or  degree,  detrimental  to  the  original 
purpose  for  which  said  park  was  dedicated  or  in 
contravention  to  the  conditions  of  any  grant 
under  which  said  park  might  have  been  received. 
The  revenues  derived  from  any  such  lease  shall 
be  credited  to  the  park  fund." 

Charter  section  42,  as  amended,  now  contains  the  substance 
of  the  former  section  41,  placing  said  powers  in  the  newly 
organized  department. 

However,  anticipating  that  the  merger  of  tv/o  of  the 
City's  largest  departments  would  require  several  months  to 
complete  and  that  in  the  interim  urgent  new  business  and 
pending  business  would  need  uninterrupted  attention,  pro- 
vision was  made  in  section  40,  as  amended,  that  -- 

"This  section  and  sections  41  and  42  as 
herein  amended,  shall  take  effect  on  the 
filing  with  the  secretary  of  state  of  the 
legislative  resolution  of  approval  thereof, 
except  that  the  existing  commissions  and 
departments  shall  continue  for  all  purposes 
pertaining  to  the  current  fiscal  year  until 
the  first  day  of  the  fiscal  year  next  succeed- 
ing the  filing  of  such  resolution  and  the 
recreation  and  park  commission  shall  have  power 
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"prior  to  said  date  only  in  relation  to 
matters  pertaining  to  its  ovm  organization 
and  to  such  next  succeeding  fiscal  year  and 
thereafter. " 

This  moans  that  the  Park  Commission,  in  so  far  as  your  problem 
and  question  are  concerned,  shall  continue  to  act  under  the 
provisions  of  section  41  before  it  was  amended,  and  until 
July  1,  1950,  on  vrhich  date  the  newly  formed  Recreation  and 
Park  Department  shall  commence  functioning  and  have  jurisdic- 
tion thereof. 

The  leading  case  in  California,  which  construes  and 
interprets  Charter  section  41  prior  to  amendment,  in  respect 
to  the  powers  and  jurisdiction  of  the  Park  Commission  in 
connection  with  the  leasing  of  public  park  sub-surface  space 
for  underground  garages,  is: 

SAN  FRANCISCO  V.  LINARES  (1940), 
16  Cal.  2d  441. 

It  was  held  in  this  case  that: 

"In  the  adoption  of  section  41  of  its 
charter  the  City  and  County  of  San  Francisco 
acted  under  a  constitutional  grant  of  power  so 
to  do.    (Const.,  sees.  S,  8a,  8^,  art.  XI.) 
In  thus  dealing  with  its  own  lands,  the  cioy 
and  county  was  not  restricted  by  any  constitu- 
tional provision.  The  express  grant  of  power 
to  the  Board  of  Park  Commissioners  must, 
therefore,  be  taken  as  complete  and  adequate 
for  the  purpose  intended,  unless  the  terms  of 
the  grant  to  the  Town  of  San  Francisco  in  1850 
were  such  as  to  thwart  that  purpose. 

"It  will  be  noted  that  the  language  of 
section  41  of  the  charter  clearly  recognizes 
that  the  title  to  Union  Square  is  held  by  the 
City  and  County  subject  to  the  right  of  the 
public  to  the  perpetual  use  of  the  land  for 
park  purposes." 

And  the  court  further  held  that  it  was  within  the  Charter 
powers  of  the  Park  Commission  to  execute  a  fifty-year  lease 
of  the  sub-surface  space  beneath  Union  Square  for  the  purpose 
of  erecting  and  constructing  thereon  a  public  automobile 
garage  and  parking  station,  even  though  this  entailed  a  tem- 
porary suspension  of  surface  use  during  construction  and 
permanent  use  of  a  small  portion  of  the  surface  for  entrances 
and  exits. 
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The  Parking  Authority  of  San  Francisco,  which 
has  as  its  purpose  and  objective  the  providing  of  additional 
parking  facilities  in  this  City  for  the  parking  and  garaging 
of  public  automobiles  in  order  to  relieve  traffic  congestion, 
was  not  activated  until  October,  1949,  several  years  after 
section  41  of  the  Charter  was  amended  to  give  the  Park 
Commission  authority  to  enter  into  leases  on  behalf  of  the 
City  for  the  use  of  public  park  sub-surface  spaces  for  the 
garaging  and  parking  of  public  automobiles.   Consequently, 
no  provision  was  contained  in  said  Charter  section  v^ich 
would  authorize  the  Park  Commission  to  so  deal  with  the 
Parking  Authority  in  such  a  manner  as  to  allow  the  latter 
entity,  as  agent  for  the  City,  to  enter  into  leases  or  con- 
tracts in  its  behalf  for  the  construction  and  operation  of 
sub-surface  parking  facilities  in  public  parks.   Until,  or 
unless,  the  Charter  is  appropriately  amended,  only  the  Park 
Comm.ission  (until  June  30,  1950),  and  the  Recreation  and 
Park  Department  (after  June  30,  1950),  may  lease  sub-surface 
space  under  any  public  park  with  the  right  and  privilege  to 
conduct  and  operate  a  public  automobile  parking  station. 
Until  such  time,  the  Parking  Authority  of  San  Francisco, 
insofar  as  public  park  sites  for  off-street  parking  are  con- 
cerned, should  carry  out  its  duties  and  obligations  to  the 
City  and  exert  its  powers  and  authority,  lending  all  assis- 
tance possible,  to  the  end  that  the  City  will  have  benefited 
by  such  joint  action  and  th-:^.t  the  Parking  Authority  v;ill  have 
realized  its  purpose. 

It  is  my  opinion  that  you  are  correct  in  your  under- 
standing that  having  determined  by  your  survey  of  locations 
necessary  for  off-street  parking  facilities  that  one  should 
be  constructed  beneath  St.  Mary's  Square,  and  having  publicly 
recommended  such  location,  your  authority  has  ceased  insofar 
as  St.  Mary's  Square  is  concerned  and  the  Park  Commission 
at  any  time  prior  to  July  1,  1950,  may  take  the  proposition 
up  from  that  point.   Thereafter,  the  new  Recreation  and  Park 
Department  shall  have  such  jurisdiction. 

Respectfully  submitted, 


DION  R.  HOLM,  City  Attorney. 

TO:   PARKING  AUTHORITY,  Attention: 

Kenneth  B.  MacDonald,  Secretary. 

CC:   MAYOR  ELMER  E.  ROBINSON 

CHIEF  ADMINISTRATIVE  OFFICER  T.  A.  BROOKS 
PARK  COmiSSION 
RECREATION  COmiSSION 
CONTROLLER 

JEB 


No.  144 

March  27,  1950 

SUBJECT:   COLUIIBIA  SQUARE;  USE  THEREOF  BY  FIRE  DEPARTMENT  FOR 
DRILL  TO\/ER. 

Dear  Sir: 

This  office  is  in  receipt  of  your  request  for  an  opinion  as 
to  v/hether  Columbia  Square  may  be  transferred  to  the  Fire  Depart- 
ment for  the  use  as  a  drill  tower,  in  view  of  the  fact  that  the 
present  drill  tower  of  the  Fire  Department  must  be  abandoned  be- 
cause of  the  construction  of  the  Bayshore  Freeway. 


OPINION 


Columbia  Square,  referred  to  in  your  request,  is  a  portion 
of  the  pueblo  lands  reserved  by  the  City  and  County  of  San  Fran- 
cisco, pursuant  to  the  Van  Ness  Ordinance,  for  park  purposes. 

On  June  6,  1949,  I  rendered  an  opinion  to  the  Park  Commission 
regarding  the  abandonment  of  Columbia  Square,  pursuant  to  Section 
41.1  of  the  Charter.   As  pointed  out  in  that  opinion,  the  procedure 
for  the  abandonment  of  parks  under  Section  41.1  is  that  set  forth 
in  the  General  Laws  of  the  State  of  California.   The  Park  Discon- 
tinuance Law  of  1927,  referred  to  in  the  opinion  of  June  6,  1949, 
was  codified  at  the  recent  session  of  the  Legislature  and  is  now 
located  in  the  Government  Code,  §3^440  to  §3o462.   As  pointed  out, 
the  abandonment  of  a  park  under  that  act  would  require  the  submis- 
sion of  the  question  of  discontinuance  and  abandonment  of  the  park 
to  the  electors  and  the  approval  thereof  by  a  two-third's  vote. 
(GOVERNi'ENT  CODE,  §38450  and  §3^451.)   After  the  approval  by  the 
electors,  the  land  would  be  held  by  the  City  in  fee  and  might  be 
disposed  of  by  the  City  as  it  deemed  proper.   { COVER Wi^IENT  CODE, 
§38460. )   If  the  electors  were  to  approve  the  abandonment  of 
Columbia  Square,  the  land  thereof  could  thereafter  be  used  by  the 
City  for  any  purpose. 

You  are  therefore  advised  that  should  it  bo  the  desire  to  make 
Columbia  Square  available  to  the  Fire  Department  for  the  purposes 
outlined  above,  this  may  be  done  by  following  the  procedure  set 
forth  in  Section  41.1  for  the  abandonment  of  Columbia  Square  as  a 
park,  after  which  the  land  can  be  transferred  to  the  Fire  Depart- 
ment. 

Respectfully  submitted, 


LSM 
To: 
cc: 


Mayor  Elmer  E.  Robinson. 
Chief  Edward  P.  V/alsh, 
Fire  Department. 
Park  Commission. 
Recreation  Commission. 


DION  R.  HOLI»I, 
City  Attorney 


No.  145 

March  27,  1950 

SUBJECT:   USE  OF  RECREATIONkL  EOND  FUNDS  FOR  THE 
REHALILITATION  OF  McLAREN  LODGE. 

Gentlemen : 

This  office  is  in  receipt  of  your  request  for  an  opinion 
as  follov's: 

"Can  Recreational  Bond  Funds  be  used  for  the  purpose 
of  rehabilitatinf;  and  expanding  McLaren  Lodge  in 
order  to  construct  an  administration  building  for 
the  Recreaoion  and  Park  Department  which  will  come 
into  existence  J\'.ly  1,  1950?'- 

opir-'iON 


The  Recreation  Bonds  were  passed  at  the  General  Municipal 
Election  held  November  4,  1947,  and  appeared  on  the  Ballot  as 
follows: 

"(f)   RLCR-.ATION  BONDS,  1947 

";,fl2,000,000  to  pay  the  costs  of  improvement  and 
enlarging  of  existing  playgrounds  and  recreation 
centers  and  the  acquisition  of  lands  and  the  im- 
provement of  lands  for  existing  and  nev   play- 
grounds and  recreation  centers,  the  construction 
of  buildings  and  acquisition  of  equipment  and 
facilities  consisting  of  gymnasiums,  swimming 
pools,  athletic  grandstands,  club  rooms,  kitchen 
and  sanitary  facilities,  lighting  apparatus  and  other 
works,  properties  or  structures  necessary  or  con- 
venient for  public  playgrounds  and  recreation  centers, 
vjithin  and  without  the  City  and  County  of  San  Fran- 
cisco." 

An  argument  in  favor  of  the  bonds  was  sent  to  the  elector- 
ate and  v.dth  respect  to  Propssition  No.  6  the  following  appeared 

"PROPOSITION  f6: 

"Issuance  of  general  obligation  londs  in  the  amount 
of  ^12,000,000  to  improve ^and  increase  recreational 
facilities  throughout  the  city  on  the  sound  assump- 
tion that  'the  family  that  plays  together,  stays 
together' . 

''Included  would  be  39  additional  neighborhood  centers, 
19  of  which  would  contain  gymnasiums,  handicraft  rooms. 
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kitchens  and  sanitary  facilities.   There  would 
also  be  18  new  playgrounds,  night  lighting 
extended  to  20  playgrounds,  play  areas  in  13 
revamped  districts,  10  swimming  pools,  two  safe 
ocean  swimming  beaches,  expansion  of  the  Sierra 
mountain  camp,  a  children's  camp  and  other 
picnic  and  camp  sites." 

I  wrote  an  opinion  under  date  of  September  6,  1949,  (No. 62), 
wherein  I  outlined  the  purposes  for  which  the  funds  of  the  bond  issue 
of  1947  for  recreational  purposes  might  be  expended  should  the  park 
and  recreation  consolidation  be  approved  by  the  voters.   In  the  course 
of  this  opinion  I  made  the  following  observation: 

"The  bond  proposal  provides  for  the  money  to  be 
spent  for  recreational  purposes  only.   The  pres- 
ent Charter,  as  well  as  the  proposed  amendment 
consolidating  the  departments,  recognizes  the 
distinction  between  recreation  and  park  purposes, 
and  the  bond  proposal  is  very  definite  and  clear 
upon  the  fact  that  the  money  shall  be  spent  for 
recreational  purposes  only.   The  money  from  the 
bond  issue  may  not  be  expended  for  Park  purposes." 

The  courts  have  held  that  it  is  a  principle  of  law  that  the 
proceedings  leading  up  to  the  issuance  of  Muriicipal  Londs  creating  a 
relation  between  the  city  and  its  taxpayers,  is  contractual  in  its 
nature,  and  that  the  bonds  must  be  expended  for  the  purpose  outlined 
in  the  proposition  submitted  to  the  electorate, 

CITY  OF  SAN  DIEGO  v.  KILLAN,  12?  C.A.  521; 
O'Farrell  v.   COUNTY  OF  SAN  MAT^^O,  189  Cal.  343; 
JENKINS  V.  WILLI Ai\S,  14  C.A.  89; 
HUNTER  V.  CITY  OF  SANTA  BARBARA,  110  C.A.  698; 
CALIFORNIA  HIGHWAY  COM.  v.  BALLARD,  77  CA.  404. 

A  review  of  t he  proposition  upon  which  the  electorate  voted 
the  recreation  bonds  indicates  that  njl2,000,000  was  to  be  used  for 
(1)   improvement  and  enlarging  of  existing  playgrounds  and  recreation 
centers;  (2)   the  acquisition  of  lands  and  the  improvements  of  lands 
for  existing  and  new  playgrounds  and  recreaoion  centers;  (3)   the 
construction  of  buildings  and  acquisition  of  equipment  and  facilities 
consisting  of  gymnasium.s,  swimminr  pools,  athletic  grandstands,  club 
rooms,  kitchen  and  sanitary  facilities,  lighting  apparatus;  and  (4) 
other  works,  properties  or  structures  necessary  or  convenient  for 
public  playgrounds  and  recreation  centers. 

It  will  also  be  noted  in  the  argument  submitted  to  the  elec- 
torate there  was  no  suggestion  that  any  of  the  bond  money  might  be 
used  for  the  rehabilitation  and  expansion  of  McLaren  Lodge  or  like 
purpose. 
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Y  ou  are  therefore  advised  that  the  Recreation  Bond 
Funds  may  not  be  used  for  the  purpose  of  rehabilitating  and  expand- 
ing McLaren  Lodge  in  order  to  construct  an  administration  building 
for  the  recreation  and  park  department. 

Respectfully  submitted, 


DION  R.  HOLM 
City  Attorney. 


RJB 


To:   The  Park  Commission 

Attn:  William  Simons,  Secretary 

cc  Recreation  Comm.ission 


No.  146 
March  27,  1950 


SUBJECT:   APPORTIONMENT  Tu  COUNTIES  OF  UNREFUNDED  MOTOR 
VEHICLE  FUEL  TAX  ON  AVIATION  GAbOLINE:  RIGHT 
OF  CITY  AND  COUNTY  OF  SAN  FRANCISCO  TO  SHARE 
IN  APPORTIONMENT  TO  SAN  MATEO  COUNTY  BY  REASON 
OF  ITS  OWNERSHIP  OF  AIRPORT  LOCATED  IN  SAN 
MATEO  COUNTY. 


Gentlemen: 


I  have  your  request  for  an  opinion  as  follows: 

"Attached  hereto  please  find  copy  of  state- 
ment showing  January,  1950  Apportionment  to 
Counties  of  Unrefunded  Motor  Vehicle  Fuel  Tax 
on  Aviation  Gasoline,  per  Section  S357,  Revenue 
and  Taxation  Code. 

At  the  suggestion  of  the  Controller,  this 
matter  is  referred  to  you,  by  direction  of  the 
Finance  Comr.iittee ,  with  request  for  opinion  as 
to  whether,  because  our  municipally  owned  air- 
port is  located  in  San  Mateo  County,  San 
Francisco  County  is  entitled  to  that  portion 
of  this  subvention  which  derives  from  sale  of 
gasoline  at  the  airport." 


OPINION 

Your  request  obviously  refers  to  the  proper  interpreta- 
tion of  the  last  paragraph  of  Section  8357  of  the  Revenue  and 
Taxation  Code  which  was  added  in  1949  and  which  reads  as  follows; 

"8357.   The  amount  available  to  be  apportioned 
pursuant  to  Section  B355  shall  be  apportioned 
among  the  several  counties.   There  shall  first 
be  paid  to  each  county  the  sum  of  Two  thousand 
five  hundred  dollars  (iijj2,500)  annually  or  six 
hundred  twenty-five  dollars  ($625)  per  quarter 
and  the  balance  shall  be  apportioned  one-half 
in  the  proportion  which  the  population  of  each 
county  bears  to  the  total  population  of  the  State, 
and  one-half  in  the  proportion  which  the  area  of 
each  county  bears  to  the  total  area  of  the  State, 
Such  population  shall  be  that  determined  in  the 
most  recent  federal  decennial  census. 

"In  any  county  wherein  there  is  located  an  air- 
port owned  by  a  city,  50  per  cent  of  the  amount 
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"apportioned  to  such  county  shall  be  paid  to  such 
city.  In  the  event  that  there  is  more  than  one 
such  city  within  the  county,  the  cities'  share 
shall  be  divided  among  such  cities  in  the  propor- 
tion which  the  population  of  each  city  bears  to 
the  total  population  of  airport-owning  cities 
within  the  county." 

As  I  construe  the  language  in  question,  the  qualification 
for  the  subvention  by  a  city  owning  an  airport  within  a  county  is 
predicated  solely  on  the  basis  of  its  ownership  of  such  an  airport 
and  not  on  the  geographical  location  of  the  city  itself  within  the 
borders  of  the  county.   Thus  any  city  owning  an  airport  within  a 
county  is  entitled  to  share  in  the  amount  apportioned  to  the 
county  irrespective  of  whether  or  not  the  city  itself  is  located 
within  the  county.   This  construction  is  based  on  the  broad  un- 
qualified language  of  the  first  sentence  of  the  paragraph  which 
provides  that  "In  any  county  wherein  there  is  located  an  airport 
ov/ned  by  a  city,  50  per  cent  of  the  amount  apportioned  to  such 
county  shall  be  paid  to  such  city."  (Emphasis  added) 

You  are  therefore  advised  that  in  my  opinion  the  City 
and  County  of  San  Francisco  is  entitled  to  share  in  50  per  cent  of 
the  apportionment  of  the  Unrefunded  Motor  Vehicle  Fuel  Tax  on 
Aviation  Gasoline  to  San  Mateo  County  in  the  proportion  that  its 
population  bears  to  the  totel  population  of  all  the  cities  owning 
airports  within  the  county. 

Respectfully  submitted, 


DION  R.  HOLM 
City  Attorney 


To:  Board  of  Supervisors 
Attn:  John  R.  McGrath,  Clerk 


TJB 


No.  147 
March  28,  1950 


SUBJECT:   VALIDITY  AND  REGULARITY  OF  ADOPTION 
OF  RESOLUTION  NO.  9268,  APPROVING 
APPLICATION  OF  HOUSING  AUTHORITY  TO 
PUBLIC  HOUSING  ADMINISTRATION  FOR  A 
PRELIFilNARY  LOAN^ 


Dear  Sir: 

On  behalf  of  the  Housing  Authority  of  San  Francisco, 
you  have  made  the  following  request  for  opinion: 

"In  connection  with  the  final  processing 
of  the  apolication  of  the  Housing  Authority 
of  the  City  and  County  of  San  Francisco  to 
the  Public  Housing  Administration  for  a  pre- 
liminary loan  in  connection  v.dth  the  develop- 
ment of  3,000  additional  lov;-rent  housing  units 
in  San  Francisco,  I  have  been  requested  to  ob- 
tain an  opinion  from  your  office  to  the  effect 
that  Resolution  No.  9628  (Series  of  1939)  of 
the  Board  of  Supervisors,  adopted  November  21, 
1949,  approving  said  application  was  validly 
adopted" by  the  Board  and  that  said  resolution 
is  legally  sufficient  as  to  form.   A  certified 
copy  of  this  resolution  and  one  certified  copy 
each  of  the  Journal  of  Proceedings  of  the  Board 
of  Supervisors  on  October  24,  October  31, 
November  7  and  November  21,  1949,  during  which 
meetings  this  matter  was  considered,  are  enclos- 
ed for  your  convenience. 

''I  have  also  been  directed  to  obtain  an 
opinion  from  your  office  to  the  effect  that 
Ordinance  No.  1599  (Series  of  1939)  of  the 
Board  of  Supervisors  regulating  the  holding 
of  special  meetings  of  the  Board,  and  Resolu- 
tion No.  4280  (Series  of  1939)  entitled  "Rules 
of  Order  of  the  Board  of  Supervisors,"  adopted 
by  the  Board  on  October  23,  1944  were  validly 
adopted  and  that  said  ordinance  and  resolution 
are  legally  sufficient  as  to  form. 

'"'For  your  convenience,  I  am  enclosing  a 
certified  copy  of  said  Ordinance  No.  1599,  and 
Resolution  No.  4280. 

"Inasmuch  as  the  final  processing  of  our 
application  and  the  obtaining  of  a  preliminary 
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"loan  is  contingent  upon  receipt  of  the 
above  mentioned  opinions  by  the  Public 
Housing  Administration  your  efforts  in  ex- 
pediting the  issuance  of  such  opinions  will 
be  greatly  appreciated.   Please  furnish  me 
with  five  signed  copies  each  of  such  opinions." 


OPINION 


After  careful  examination  of  all  details  related  to 
your  inquiry,  I  advise  you  as  follows: 

1.  Resolution  No.  9628  (Series  of  1939)  was  validly 
adopted  by  the  Board  of  Supervisors  of  the  City  and  County  of 
San  Francisco  and  is  legally  sufficient  as  to  form. 

2.  Ordinance  No.  1599  (Series  of  1939)  and  Resolu- 
tion No.  4280  (Series  of  1939)  were  validly  adopted  by  the 
Board  of  Supervisors  of  the  City  and  County  and  are  legally 
sufficient  as  to  form. 


Respectfully  submitted, 


DION  R.  HOLM,  City  Attorney. 


TO:   V/ILLIAJI  A.  O'BRIEN, 
Housing  Authority. 


WP 


No.  143 
March  28,  1950 


SUBJECT:   LEGALITY  OF  DECLARATION  OF  POLICY 
IN  RELATION  TO  TRANSBAY  BRIDGES. 


Gentlemen: 

You  have  requested  an  opinion  as  to  the  legal  pro- 
priety of  submission  to  the  electorate  of  the  following 
declarations  of  policy: 

"Shall  there  be  a  bridge  constructed  which 
crosses  the  bay  in  the  vicinity  of  Army  Street? 

"Shall  there  be  a  bridge  constructed  which 
runs  parallel  to  the  present?" 


OPINION 


The  second  paragraph  of  Section  179  of  the  Charter 
is  controlling  in  this  matter.  This  paragraph  is  as 
follows: 

"Any  declaration  of  policy  may  be  submitted 
to  the  electors  in  the  manner  provided  for  the 
submission  of  ordinances;  and  when  approved  by 
a  majority  of  the  qualified  electors  voting  on 
said  declaration,  it  shall  thereupon  be  the 
duty  of  the  board  of  supervisors  to  enact  an 
ordinance  or  ordinances  to  carry  such  policies 
or  principles  into  effect,  subject  to  the 
referendum  provisions  of  this  charter." 

Your  Honorable  Board  has  been  uniformly  advised  by  this 
office  that  this  paragraph  limits  declarations  of  policy  to 
matters  which  may  be  put  into  effect  by  the  Board  through 
ordinance.  The  reason  for  this  is  readily  apparent  since 
the  provision  requires  that  on  approval  by  the  electorate 
the  declaration  shall  be  implemented  by  ordinance  of  the 
Board.   It  is  policy  which  can  be  effectuated  by  ordinance 
of  the  Board  which  the  paragraph  provides  may  be  made  the 
subject  of  a  declaration  by  the  electorate. 

The  construction  or  location  of  a  transbay  bridge 
is  not  within  the  province  of  the  Board  to  determine  by 
ordinance.   See  Division  17,  Streets  and  Highways  Code, 
Chapter  1  of  which  is  a  codification  of  the  California  Toll 
Bridge  Authority  Act. 

It  may  be  noted  that  Section  30151  of  the  Streets 
qnd  Highways  Code  relates  to  a  matter  which  is  within  the 
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jurisdiction  of  the  Board  of  Supervisors  and  the  subject 
of  ordinance.  That  matter  is  the  approval  by  the  local 
legislative  body  of  the  route  within  the  city  and  county 
of  any  additional  transportation  facilities  serving  such 
a  bridge. 

Section  30151  is  as  follows: 

"§30151.   Approval  of  route  by  local  legis- 
lative body.  No  part  of  any  additional  trans- 
portation facilities  authorized,  however,  shall 
be  constructed  or  operated  by  the  authority, 
or  by  any  person  or  public  or  private  corpora- 
tion, within  any  county  or  city  unless  and  until 
the  route  thereof  within  such  county  or  city, 
has  been  approved  by  the  board  of  supervisors, 
city  council,  or  other  legislative  body  thereof, 
anything  in  this  chapter  to  the  contrary  notwith- 
standing." 

The  terms  "transportation  facilities"  and  "additional 
transportation  facilities"  are  defined  in  Sections  30005  and 
30006  of  the  Streets  and  Highways  Code.   These  sections 
should  be  given  careful  attention,  if  you  are  interested  in 
this  phase  of  the  subject. 

I  do  not  recommend  the  submission  of  a  declaration 
of  policy  on  the  subject  of  the  location  of  additional 
transportation  facilities,  but  submit  the  suggestion  to  you 
for  your  thought  since  it  appears  to  be  the  only  approach 
to  the  subject  available  by  means  of  a  declaration  of  policy. 

You  are  advised  in  conclusion  t hat  the  proposed 
declarations  of  policy  quoted  in  this  opinion  are  not 
legally  appropriate  for  submission  to  the  electorate. 

Respectfully  submitted, 


DION  R.  HOLM,  City  Attorney. 

TO  BOARD  OF  SUPERVISORS 

235  City  Hall,  San  Francisco  2 
Attention:  Mr.  John  R.  McGrath,  Clerk. 

CC:  MAYOR  ELMER  E.  ROBINSON 

200  City  Hall,  San  Francisco  2 

WP 


■/•  i. 
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No.  149 

March  29,  1950 

SUBJECT:   SAN  FRANCISCO  HOSPITAL  —  PATIENTS  ENTITLED  TO  HOSPITAL 
BENEFITS  OF  $^.00  PER  DAY  UNDER  STATE  UNEMPLOYI^NT  IN- 
SURANCE ACT  —  PAYMENT  FOR  HOSPITALIZATION. 

Dear  Sir: 

You  have  requested  an  opinion  as  follows: 

"We  would  appreciate  an  opinion  from  your  office  on  the 
following  points: 

"1.   Do  we  have  a  right  to  demand  of  San  Francisco  Hos- 
pital patients  that,  when  eligible  for  the  benefits  cited 
in  Section  209  of  the  State  Unemployment  Insurance  Act,  they 
apply  such  benefits  to  the  cost  of  their  hospitalization? 

"2.   Since  the  San  Francisco  Hospital  must  complete  a 
form  -  Doctor's  Certificate  -  before  its  patients  may  re- 
ceive the  benefits  provided  in  Section  209,  may  the  San  Fran- 
cisco Hospital,  as  a  condition  precedent  to  the  acceptance 
and  completion  of  such  form,  require  any  type  of  commitment 
from  the  patient  that  he  apply  such  benefits  to  his  hospi- 
tal bill,  or  that  he  pay  his  hospital  bill?" 

OPINION 

The  Unemployment  Insurance  Act,  No.  B7^0d,  Section  209,  pro- 
vides: 

"Sec.  209  —  Commencing  January  1,  1950,  any  dis- 
abled individual  eligible  for  benefits  under  Article  10 
n£   this  act  shall,  during  his  confinement  in  a  hospital 
be  entitled  to  receive  in  addition  to  all  benefits  other- 
wise provided  in  this  act,  the  amount  of  eight  dollars 
($3)  for  each  day  not  in  excess  of  twelve  (12)  days  in 
any  separate  one  benefit  year,  during  which  he  is  so  con- 
fined pursuant  to  orders  of  his  physician;  and  any  such 
individual  shall  not  be  subject  to  any  waiting  period  re- 
quirement as  a  condition  precedent  to  the  receipt  of  any 
benefits  under  Article  10  of  this  act  during  the  disability 
which  caused  such  confinement." 

Section  250,1  of  said  Act  provides: 

"Sec.  250.1  —  Claims  for  the  benefits  provided  in 
Section  209  of  this  act  shall  be  made  in  accordance  with 
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authorized  regulations  but  such  claims  must  be  supported 
by  a  certificate  signed  by  the  physician  of  the  claimant 
stating  the  date  the  physician  ordered  such  confinement 
and  the  duration  thereof." 

Section  60  of  said  Act  provides: 

"Sec.  60.  Waiver  of  benefit  or  right:  Validity: 
Assignment,  release  or  commutation:   Claims  of  creditors: 
Agreement  to  pay  employer's  contribution:   Payment  of  bene- 
fits due  deceased  or  incompetent  person.   Any  waiver  by 
any  person  of  any  benefit  or  right  under  this  act  shall  bo 
invalid.  Benefits  under  this  act  are  not  subject  to  assign- 
ment, release  or  commutation,  and  are  exempt  from  all  claims 
of  creditors  and  from  all  process  of  law  except  collection 
thereof  by  the  person  entitled  thereto  in  his  own  right. 
Any  agreement  by  any  individual  in  the  employ  of  any  person 
or  concern  to  pay  all  or  any  portion  of  the  contributions 
required  of  that  person  or  concern  as  an  employer  under  this 
act  shall  be  void.   Benefits  due  a  deceased  or  legally  de- 
clared incompetent  person  may  be  paid  to  such  person  or  per- 
sons as  appears  to  the  commission  to  be  legally  entitled 
thereto  in  accordance  with  such  authorized  regulations  as 
may  be  prescribed.   Such  payment  shall  be  made  upon  affidavit 
executed  by  the  person  or  persons  claiming  to  be  entitled 
to  said  benefits  and  the  receipt  of  such  affidavit  or  affi- 
davits shall  constitute  sufficient  acquittance  for  any  pay- 
ment of  money  made  pursuant  to  the  provisions  of  this  sec- 
tion and  shall  fully  discharge  the  commission  from  any  fur- 
ther liability  with  reference  thereto  without  the  necessity 
of  inquiring  into  the  truth  of  any  of  the  facts  stated  in 
the  affidavit.  ^Amended  by  Stats.  1945,  ch.  573,  §W" 

1.  Question  (1)  must  be  answered  "no". 

2.  Answering  question  (2),  the  San  Francisco  Hospital  may 
not,  as  a  condition  precedent  to  the  acceptance  and  completion  of 
a  "doctor's  certificate",  require  a  commitment  from  the  patient 
that  he  apply  his  hospital  benefits  to  his  hospital  bill.  The 
Hospital  can  require  a  commitment  from  the  patient  that  he  will 
pay  his  hospital  bill  at  least  to  the  extent  of  the  amount  of 
benefit  received  by  him,  because  to  that  extent  he  is  financially 
able  to  pay.   Such  commitment  can  be  enforced  by  suit. 

See  HEALTH  CODE,  City  and  County  of  San  Francisco,  Sees. 
150,  151  and  153. 

3.  It  appears  obvious  that  remedial  legislation  is  neces- 
sary to  protect  county  hospitals  furnishing  such  care,  so  that 
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the  hospital  benefits  will  be  applied  pursuant  to  the  intent  of 
the  act. 

You  are,  therefore,  advised  accordingly. 

Respectfully  submitted, 

DION  R.  HOLM, 
City  Attorney. 

CWH 

To:   Dr.  J.  C.  Geiger, 

Director  of  Public  Health, 

cc:  Mr.  Thomas  A.  Brooks, 

Chief  Administrative  Officer, 


No.  150 
April  4,  1950. 

SUBJECT:   NEW  TRAFFIC  CODE;  STOP  SIGNS;  LEGISLATIVE 

AND  ADMINISTRATIVE  PROCEDURES  IN  STATE  AFFAIRS. 

Dear  Sir: 

This  will  acknowledge  receipt  of  your  request  for  a  reviev; 
of  the  opinion  af  my  predecessor  in  office,  which  opinion  is  dated 
February  21,  1946  and  refers  to  the  follov.dng  quoted  questions: 

1.  Has  the  Board  of  Supervisors  the  power  under  the 
Charter  to  enact  legislation  by  a  resolution 
instead  of  by  ordinance? 

2.  Is  the  authorization  of  the  placing  of  a  stop 
sign  on  a  street  corner  a  legislative  or  an 
administrative  act? 

3.  The  Vehicle  Code  of  the  State  of  California 
specifically  authorizes  a  municipality  to  place 
signaling  devices  by  resolution  or  ordinance. 
Is  a  stop  sign  a  signaling  device? 

4.  If,  in  youi-  opinion,  a  stop  sign  is  a  signaling 
device  then  do  the  municipalities  in  the  State 
have  a  choice  of  acting  in  the  authorizing  of 
their  placement  by  ordinance  or  resolution? 

In  view  of  the  fact  that  our  Charter  requires 
that  the  Board  cf  Supervisors  cf  the  City  and 
County  cf  Sar.  Fi-oncisco  enact  legislation  only 
by  ordinance  does  the  Charter  or  the  language 
of  the  Vehicle  Code  control? 

OPINION 

This  request  will  be  answered  in  the  same  order  in  which 
the  questions  are  reviewed, 

1.   Charter  section  13  provides,  among  other  things,  that  "Every 
legislative  act  shall  be  by  ordinance."   The  meaning  of  the  fore- 
going caarter  section  is  first:   that  in  respect  to  municipal  af- 
fairs, the  Board  of  Supervisors  shall  accomplish  its  legislative 
acts  by  ordinance;  and,  second,  that  in  respect  to  state  affairs, 
it  shall  do  likewise,  unless  a  different  procedure  is  specifically 
prescribed  by  state  law  in  respect  to  such  matter.   By  implication, 
administrative  acts  shall  be  by  resolution. 

A  legislative  act  is  defined  as  follows: 

"One  which  predetermines  what  the  law  shall  be 
for  the  regulation  of  future  cases  falling  under 
its  provisions." 

VJULZEN  v,  BOARD  OF  SUPERVISORS,  101  Cal.  15 
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An  administrative  act  is  defined  as  follows: 

"Acts  which  are  deemed  acts  of  administration  and 
classed  among  those  governmental  powers  properly 
assigned  to  the  executive  department,  are  those 
which  are  necessary  to  be  done  to  carry  out  leg- 
islative policies  and  purposes  already  declared 
by  the  legislative  body,  or  such  as  are  devolved 
upon  it  by  the  organic  law  of  its  existence." 

HOPPING  V.  RICHMOND,  170  Cal,  6O5. 

However,  where  the  matter  involved  is  a  state  affair,  as  to 
which  the  State  Legislature  has  authority  to  legislate  and  as  to 
which  the  Board  of  Supervisors  is  acting  as  an  agency  of  the  state 
locally  in  administering  the  law,  the  Board  should  follow  the  pro-_ 
cedure  prescribed  by  the  Legislature  in  such  matter  and  is  not  limit- 
ed by  the  provisions  of  Charter  section  13  if  such  section  is  con- 
trary to  the  State  law  pursuant  to  which  the  Board  is  acting. 

"Since  the  Legislature  has  power  to  make  regula- 
tions covering  matters  of  state  concern,  as  it 
did  in  enacting  the  Public  Liability  Act  of  1923, 
it  also  has  power  to  regulate  the  manner  in  which 
the  rights  given  by  said  act  may  be  enforced." 
(EASTLICK  V.  LOS  ANGELES,  29  Cal.  2d  661.)   A 
charter  provision  may  not  operate  to  change  the 
rule  if  the  health  problem  is  of  statewide  rather 
than  local  concern." 

BROV/N  &  SONS  V.  S.F.,  95  A.C.A.,  1^9. 

Applying  the  foregoing  principles  of  law  to  your  first 
question,  it  is  concluded  that: 

(a)  The  Board  is  empowered  under  the  Charter  to  accomplish 
legislative  acts  by  ordinance  and  administrative  acts  by  resolution, 
in  respect  to  "local  affairs." 

(b)  The  Board  shall  accomplish  legislative  acts  in  the 
manner  prescribed  by  the  State  Legislature  in  respect  to  "state 
affairs,"  even  if  such  manner  is  contrary  to  our  Charter  provisions. 
If  no  specific  procedure  is  required  by  the  State  Legislature  for 
action  in  respect  to  a  state  affair  as  to  which  it  has  legislated, 
the  provisions  of  the  Charter  shall  be  followed  in  respect  thereto. 

2.   The  placing  of  a  stop  sign  on  a  street  corner  is  an  act 
of  traffic  regulation  within  the  police  power  of  the  local  munici- 
pality under  Article  XI,  Section  11  of  the  State  Constitution, 
unless  in  conflict  v.dth  general  lew  of  the  State.  Vehicle  Code 
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section  459,  sub-section  (g),  specifically  excludes  this  funcation 
from  the  traffic  laws  of  the  Vehicle  Code,   This  section  provides, 
among  othegr  things,  that  local  authorities  shall  not  be  prevented 
within  the  reasonable  exercise  of  the  police  power  from  adopting 
rules  and  regulations  by  ordinance  or  resolution,  on  certain  matters 
contained  therein*  Inasmuch  as  the  local  authority  is  free  to  so 
act,  subject  only  to  its  local  charter  restrictions  and  limitations, 
it  should  accomplish  its  legislative  acts  by  ordinance  (such  as 
enacting  its  initial  enabling  ordinance  allowing  the  placing  of  stop 
signs  at  locations  to  be  thereafter  designated) ,  and  its  administra- 
tive acts  by  resolution  (such  as  designating  a  particular  location 
for  the  installation  of  a  stop  sign).  Designating  areas,  fixing 
prices,  classifying  products,  and  formulating  plans,  may  be  cited 
as  proper  administrative  functions  when  done  in  conformity  with  leg- 
islation theretofore  enacted, 

RAY  V.  PARKER,  15  Cal,  2d  275. 

It  is  my  opinion  that  "the  placing  of  a  stop  sign  on  a  street  corner" 
is  an  administrative  act. 

3.  Y  our  third  question  is  whether  a  stop  sign  is  a  signaling 
device.   A  stop  sign  is  not  a  signaling  device.   A  stop  sign  has 
been  held,  in 

MEADOWS  V.  LEWIS,  257  N.Y.S.  137, 

to  be  a  t raff ice  signal,  and  in 

BUCHANAN  v.  MARCUSEN,  265  N.W,  319, 

it  was  held  that  "an  ordinary  stop  sign  on  a  side  street,  before  it 
enters  or  intersects  a  through  street  or  highv/ay,  is  not  a  traffic 
control  device."  This  case  also  held  that  a  traffic  control  device 
is  "some  device  which  controls  traffic  on  both  streets  at  the  inter- 
section, such  as  ordinary  stop  and  go  devices  now  in  common  use." 

42  V/ORDS  &  PHRASES  (Perm.  Ed.)  221. 

I  have  also  noted  that  the  California  Vehicle  Code  makes  distinction 
between  stop  signs  and  signaling  devices.   See  V.C.  §465,  466. 

4.  This  question  is  answered  in  the  foregoing  opinions. 
Y  ou  are  therefore  advised  accordingly, 

Respectfully  submitted, 


DION  R.  HOLM 
City  Attorney 


To:   John  E.  McGrath,  Clerk 
Board  of  Supervisors. 

JEB 


NO.  151 
April  3,  1950 


SUBJECT:   BLANKETING  OF  GENERAL  MANAGER  OF  CALIFORNIA 
STREET  CABLE  RAILROAD  COI'IPANY  INTO  CITY 
CIVIL  SERVICE  PURSUANT  TO  SECTION  125  OF 
THE  CHARTER. 


Dear  Sir: 
as  follows 


This  office  is  in  receipt  of  a  request  for  an  opinion 

"'As  you  know,  section  125  of  the  charter 
provides  that  the  operating  personnel  of  a 
utility  acquired  by  the  city  shall  be  blanketed 
into  the  positions  they  occupy  if  they  have 
occupied  such  positions  for  one  year  prior  t» 
acquisition. 

Mr.  Campbell  holds  the  position  of  General 
Manager  for  the  California  Street  Cable.  He  is 
therefore  in  the  operating  service  of  the  utility 
and  he  has  occupied  that  position  for  more  than 
one  year.  VJe  are  advised  also  that  until 
January  1,  1950  Mr.  Campbell  was  the  Vice 
President  of  the  company  and  that  he  was 
elected  to  that  office  for  the  convenience  of 
the  company  so  that  he  could  accept  service  on 
legal  documents,  etc.  on  behalf  of  the  corpora- 
tion. 

We  are  further  advised  by  Mr.  Campbell  that 
he  owns  five  shares  of  stock  in  the  corporation. 

Will  you  advise  us  if  these  two  facts  affect 
in  any  way  Mr.  Campbell's  right  to  civil  service 
status  in  event  of  acquisition  of  the  company." 

Also,  an  additional  letter  dated  March  30,  1950,  in 
which  you  ask  the  following  question: 

"At  the  meeting  of  the  Civil  Service  Com- 
mission yesterday  another  question  was  raised, 
namely,  whether  the  city  is  required  to  employ 
Mr.  Campbell  in  the  service  of  the  city  and 
county,  if  it  shall  be  determined  that  his 
services  are  not  needed  in  the  combined  servioe 
should  the  California  Street  Railroad  Company 
property  be  acquired." 
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OPINION 


First,  in  reference  to  the  question  asked  in  your 
original  request  quoted  above,  the  Charter  of  the  City  and 
County  of  San  Francisco  is  very  specific  on  this  point.   That 
portion  of  Section  125  of  the  Charter  which  deals  with  the 
problem  presented  reads  as  follows: 

tt  :{<   ^c  >;=  All  persons  employed  in  the  operating 
service  of  any  public  utility  hereafter 
acquired  by  the  city  and  county,  at  the  time 
the  same  is  taken  over  by  the  city  and  county, 
and  who  shall  have  been  so  employed  for  at 
least  one  year  prior  to  the  date  of  such 
acquisition,  shall  be  continued  in  their  res- 
pective positions  and  shall  be  deemed  appointed 
to  such  positions,  under,  and  entitled  to  all 
the  benefits  of,  the  civil  service  provisions 
of  this  charter;  provided,  however,  that  no 
person  who  is  not  a  citizen  of  the  United 
States  shall  be  so  continued  in  or  appointed 
to  his  position  ,=i=  *  'i=  " 

It  is  evident  from  a  reading  of  this  portion  of  the 
section  that  if  the  employee  (1)  is  in  the  operating  service, 
(2)  has  been  employed  for  one  year,  and  (3)  is  a  citizen  of  the 
United  States,  he  qualifies  for  all  of  the  benefits  of  Section 
125. 

The  question  as  to  who  are  eligible  and  under  what 
circumstances  they  shall  be  blanketed  into  the  city  civil  service 
has  been  tv;ice  adjudicated  by  the  District  Court  of  Appeal.   The 
first  case,  Handlon  vs.  Wolff.  72  Cal.  App.  (2)  53,  arose  imme- 
diately after  the  acquisition  of  the  former  Market  Street  Railway 
by  the  City,  and  involved  the  question  of  the  position  of  the 
General  Claims  Agent  of  the  former  railway.   The  Court  deciding 
in  favor  of  the  petitioner  in  this  case  ruled  that  he  had  been 
improperly  classified  when  taken  into  the  city  civil  service 
pursuant  to  Section  125,  and  stated  on  page  58  of  the  opinion 
the  following: 

"In  effect  section  125  provides  that  if  one  has 
been  employed  for  one  year  in  an  acquired  utility 
such  employee  shall  be  deemed  appointed  to  such 
position  and  entitled  to  'all  benefits*  of  the 
service  under  the  municipality.   'Such  position' 
if  not  the  identical  position  should  be  inter- 
preted as  meaning  a  similar  position  in  kind  and 
degree — one  that  in  salary,  authority,  duties, 
etc..  is  reasonably  comparable  to  the  employee's 
forifier  position.   If  no  comparable  position 
exists  then  it  appears  that  'such  position'  by 
the  terms  of  the  charter  is  'continued,'   The 
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'position'  in  the  private  utility  is  adopted 
as  a  city  position.   The  legislative  or  adminis- 
trative means  of  continuing  the  employee  in  his 
position  is  a  mechanical  problem  subordinate  to 
the  declaration  in  the  freeholder's  charter  that 
he  'shall  be  continued'  in  his  position." 

Subsequently,  a  second  case  arose,  Kenny  vs.  Wolff. 
^4  Cal.  App.  (2)  592,  presenting  a  similar  problem  and  involving 
various  classifications  of  employees  who  had  been  blanketed  into 
the  city  civil  service  through  the  acquisition  of  the  former 
Market  Street  Railway.   The  Court  in  its  opinion  on  pages  597 
and  59^  adopted  the  language  quoted  above,  and  used  the  same 
reasoning  to  grant  the  relief  sought  by  the  petitioners  in  this 
case. 

From  a  reading  of  these  cases  and  their  interpretation 
of  Section  125,  if  it  is  determined  that  Mr.  Campbell,  the  General 
Manager  of  the  California  Street  Cable  Railroad  Company,  has  the 
necessary  prerequisites  as  set  forth  therein,  the  fact  that  he 
is  a  vice  president  or  owns  some  shares  in  the  company  would  in 
no  way  prevent  his  acquiring  civil  service  status  upon  the  ac- 
quisition of  this  utility;  the  controlling  factor  is  his  connec- 
tion with  the  operating  service  of  the  privately-owned  utility 
being  thus  acquired,  together  with  compliance  with  the  other 
requisites  of  the  section. 

In  answer  to  the  additional  question  presented  in  your 
letter  of  March  30th,  the  courts,  in  the  cases  referred  to  above, 
have  indicated  quite  clearly  that  there  is  no  discretion  in  the 
matter  as  to  whether  the  employee  is  needed  in  the  combined  ser- 
vice or  not.   The  only  question  presented  is  as  I  have  indicated 
previously:  "Does  the  employee  meet  the  necessary  conditions  of 
Section  125?"  and  if  he  does,  as  was  said  in  the  Handlon  case, 
even  if  no  city  position  is  available,  the  position  he  occupied 
in  the  private  utility  is  continued  in  city  service. 

I  advise  you,  therefore,  that  Mr.  Campbell  cannot  be 
prevented  from  acquiring  civil  service  status  in  his  position  be- 
cause of  any  of  the  conditions  presented  in  your  original  request 
or  your  letter  of  March  30th. 

Respectfully  submitted, 


DION  R.  HOLM 
City  Attorney 


TO:  William  L.  Henderson, 

Personnel  Director  and  Secretary, 
Civil  Service  Commission, 

BJWJR 


No.  152 

April  7,  1950. 

SUBJECT:   PROPOSED  CHARTER  AMENDMENT  ADDING  SECTION 
93.1  RELATING  TO  LETTING  OF  CONCESSIONS, 
PRIVILEGES  AND  LEASES. 

Dear  Sir: 

You  have  submitted  a  proposed  charter  amendment  contem- 
plating the  addition  of  Section  93.1  of  the  Charter,  relating  to 
letting  of  concessions  and  privilges.  You  asked  for  an  opinion 
of  this  office  with  respect  to  the  form  and  legality  thereof. 

OPINION 

While  the  charter  amendment,  in  its  present  form,  recites 
that,  with  certain  exceptions,  for  the  letting  of  all  concessions 
or  privileges  or  leases,  the  same  must  be  "subject  to  approval  by 
resolution  of  the  Board  of  Supervisors",  there  is  no  definite  pro- 
vision that  the  same  shall  be  let  to  the  highest  responsible  bidder. 

We  have,  therefore,  added  language  to  that  effect,  with 
an  additional  proviso  of  a  rejection  of  any  and  all  bids.   For 
present  purposes,  the  language  we  have  added  to  the  draft  sub- 
mitted to  us  is  underscored.  With  the  inclusion  of  the  under- 
scored language,  we  are  prepared  to  approve  the  proposed  charter 
amendment  as  to  form  and  legality. 

Respectfully  submitted. 


DION  R.  HOLM 
City  Attorney 

To:   John  R.  McGrath,  Clerk 
Board  of  Supervisors 

cc:  The  Mayor's  Office 
WP 
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No.   153 
April  10,    1950 

SUBJECT:      SUBDIVISIONS— PO\^JER  OF  BOARD  OF  SUPERVISORS. 

Dear  Sir: 

I  have  your  request  for  an  opinion  as  follows: 

"It  has  been  reliably  reported  to  me  that  the  City 
Planning  Commission  has  approved  plans  for  a  sub- 
division containing  lots  twenty-five  feet  in  width, 
said  subdivision  to  be  located  in  the  area  north  of 
Portola  Drive  and  east  of  the  San  Francisco  Youth 
Guidance  Center,  which  is  presently  under  construc- 
tion. Since  it  is  my  understanding  that  Ordinance 
No.  4162  (Series  of  1939),  prescribes  that  where  a 
subdivision  map  is  to  be  filed  for  approval  and  where 
a  neighborhood  pattern  does  not  exist  lots  shall  be  a 
width  of  not  less  than  thirty-three  feet,  I  would 
greatly  appreciate  your  informing  me  at  your  earliest 
convenience  whether  or  not  the  Board  of  Supervisors 
is  vested  with  authority  to  overrule  the  City  Planning 
Commission's  decision  as  mentioned  herein,  and  as  to 
what  appropriate  action  may  be  taken  by  the  Board  in 
order  to  nullify  the  effect  of  said  decision  in  the 
event  that  the  action  of  the  City  Planning  Commission 
was  taken  in  excess  of  its  authority," 

OPINION 

For  the  purpose  of  this  opinion  it  is  assumed  that  a  tenta- 
tive subdivision  map  has  been  filed  with  the  Advisory  Agency  and 
that  the  City  Planning  Commission  has  determined  a  neighborhood  pat- 
tern of  25  foot  lots,  pursuant  to  Ordinance  No.  4162,  sec.  99(a). 

The  law  governing  subdivisions  is  found  in  the  Subdivision 
Map  Act  (section  II50  et  seq.,  Business  and  Professions  Code),  in 
section  llS  of  the  Charter  and  Ordinance  No.  4162  (Series  of  1939). 
Ordinance  No.  2250  (Series  of  1939)  designates  the  Director  of  Public 
Works  the  Advisory  Agency  of  the  City  and  County  of  San  Francisco, 
and  authorizes  the  Advisory  Agency  to  make  its  report  directly  to 
the  subdivider.  The  City  Planning  Commission  makes  its  report  and 
recommendations  to  the  Advisory  Agency;  said  Agency  "shall  report  on 
the  map  or  maps  of  any  subdivision  submitted  to  it  within  30  days 
after  the  tentative  map  has  been  filed,  and  the  report  shall  approve, 
conditionally  approve  or  disapprove  the  map  or  maps  of  the  subdivi- 
sion." (Sec.  11552,  Bus.  &  Prof.  Code) 

The  subdivider  may  appeal  to  the  Board  of  Supervisors  if 
dissatisfied  with  any  action  of  the  Advisory  Agency,  but  no  provision 
is  made  for  such  appeal  by  any  other  person.  If  no  appeal  is  taken 
"the  tentative  map"  as  filed  shall  be  deemed  to  be  approved,  and  it 
shall  be  the  duty  of  the  clerk  of  the  governing  body  (Board  of  Super- 
visors) to  certify  the  approval.   (Sec.  11553,  Bus.  &  Prof.  Code) 
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Sec  tion  11552,  Business  and  Professions  Code,  provides  that 
if  there  is  no  Advisory  Agency,  the  clerk  of  the  governing  body  shall 
submit  the  tentative  map  to  the  governing  body  at  its  next  regular 
meeting  for  action.   It  also  provides  that  if  the  governing  body 
does  not  authorize  the  Advisory  Agency  to  report  its  action  direct 
to  the  subdivider,  said  Agency  shall  make  its  report  to  the  govern- 
ing body  for  action.  As  the  Board  of  Supervisors  has  by  Ordinance 
No.  2250  designated  an  Advisory  Agency  and  authorized  it  to  report 
direct  to  the  subdivider,  these  provisions  do  not  apply  to  this 


case 


Therefore,  under  the  present  state  of  the  law  the  Board  of 
Supervisors  has  no  power  to  overrule  the  determination  of  the  City 
Planning  Commission  as  to  the  neighborhood  pattern. 

Respectfully  submitted, 


DION  R.  HOLM 
City  Attorney 


To:  Mr,  George  Christopher 

cm 


No.  154 

April  10,  1950 

SUBJECT:    LIABILITY  OF  PARK  COMISSION  FOR  DAMAGE  TO 

SIDESEWER  ON  PRIVATE  PROPERTY  CAUSED  BY  ROOTS 
FROM  TREES  ON  PARK  PRESIDIO  DRIVE. 

Gentlemen: 

Receipt  is  acknowledged  of  your  request  for  an  opinion  as 
follows: 

"We  are  in  receipt  of  a  letter,  copy  of  which  is 
attached,  from  Mrs,  Ellen  D.  O'Brien,  339-14th  Avenue, 
San  Francisco,  California,  calling  attention  to  damage 
to  a  sewer  in  front  of  her  property  being  caused  by  roots 
from  eucalyptus  trees  on  Park  Presidio  Drive  and  asking 
that  the  Park  Department  remedy  the  situation. 

"The  Park  Commission  requests  an  opinion  from  you 
stating  whether  or  not  the  responsibility  for  correcting 
the  situation  belongs  to  the  Park  Commission  and  whether 
or  not  the  Park  Commission  is  liable  for  the  damage  to 
the  sewer  lines. 

"Park-Presidio  Blvd.  is  Park  Department  property  and 
has  been  dedicated  for  Park  purposes,  however  we  wish  to 
point  out  that  Mrs.  O'Brien's  property  is  separated  from 
the  nearest  group  of  trees  on  Park  property  by  the  full 
width  of  the  street  and  sidewalk.  We  have  no  way  of  know- 
ing, other  than  the  worU  of  the  workmen  who  have  repaired 
the  sewer,  that  eucalyptus  tree  roots  are  causing  the  damage 
or  that  the  trees  whose  roots  are  responsible  for  the  damage 
belong  to  the  Park  Department." 

OPINION 

Article  I,  Section  14  of  the  Constitution  of  the  State  of 
California  reads  as  follows: 

"Sec.  14.   Private  property  shall  not  be  taken  or 
damaged  for  public  use  without  just  compensation 
having  first  been  made  to,  or  paid  into  court  for, 
the  owner  ..." 

A  sidesewer  is  a  "fixture,"  and  therefore  considered  real 
property. 

See  CIVIL  CODE  OF  CALIFORNIA,  Sections  65B  and  660. 

See  also  People  vs.  Church  (1943)  57  CA  (2d)  Supp.  1032, 
136  P.  (2d)  139. 

Moller  vs.  Wilson  (1936)  S  C  (2d)  31. 
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Park  Presidio  Drive  is  a  public  improvement.  Assuming  the 
damage  of  which  Mrs.  O'Brien  complains  was  actually  caused  by 
the  roots  of  said  eucalyptus  trees,  it  is  my  opinion  that  there 
is  a  taking  and  damaging  of  private  property  for  public  use  within 
the  meaning  of  said  Art.  I,  Section  14,  of  the  Constitution  of 
California.   Compensation  therefore  must  necessarily  be  made. 

It  cannot  be  held  that  there  exists  any  such  exercise  of  the 
police  power  of  the  City  and  County  of  San  Francisco  as  would  take 
the  case  outside  the  purview  of  the  aforesaid  Constitutional 
section,  since  clearly  there  is  no  compelling  emergency  or  public 
necessity  required  in  the  planting  of  the  eucalyptus  trees. 

See  Rose  vs.  State  of  California.  19  C  (2d),  713,  730; 

Bacich  v.  Board  of  Control.  23  C  (2d)  343,  351. 

If,  therefore,  as  a  factual  finding,  the  roots  of  the 
eucalyptus  trees  are  damaging,  or  have  damaged,  Mrs.  O'Brien's 
side  sewer,  the  Park  Commission  must  correct  the  situation,  or 
compensate  theref  or-- ,  as  the  case  may  be. 

However,  if  after  investigation  by  Park  authorities,  the 
Park  Commission  is  not  satisfied  that  the  roots  from  the  eucal- 
yptus trees  are  the  actual  causative  factor,  it  is  the  opinion 
of  this  office  that  the  Park  Commission  should  wait  upon  judicial 
determination  of  responsibility  for  said  damage  in  any  action 
which  the  property  owner  may  see  fit  to  institute. 

Respectfully  submitted, 

DION  R.  HOLM 
City  Attorney 

To:  Mr.  William  Simons,  Secretary 
The  Park  Commission 


DJK 


No.  155 

April  11,  1950 


SUBJECT:   HEARINGS  BY  STREETS  COMMITTEE  OF  BOARD  OF 
SUPERVISORS:   RE  (1)  APPEALS  FROM  STREET 
IMPROVEMENT  ASSESSMENTS,  (2)  PROTESTS  AGAINST 
MODIFICATION  OF  STREET  GRADES,  (3)  PROTESTS 
AGAINST  VACATION  OF  STREETS. 


Gentlemen: 

We  have  your  letter  requesting  our  opinion  as  follows; 

"I  have  been  directed  by  the  Streets  Commitee 
to  request  you  to  render  a  legal  opinion  on  the 
following  questions: 

1.  When  an  appeal  is  filed  against  the  assess- 
ment diagram  nr  warrant  for  pay  of  the  cost  of 
the  improvement  of  any  street,  as  provided  in 
Sections  217  and  2lS  of  the  Public  VJorks  Code, 
is  it  mandatory  that  the  Board  of  Supervisors 
hear  all  persons  interested  in  or  objecting  to 
said  improvement  at  the  hour  and  on  the  date 
fixed  for  said  hearing,  or  does  the  Board  have 
the  power  to  refer  such  appeal  to  committee  with 
the  direction  that  the  committee  hear  the  appeal 
and  report  thereon  to  the  Board? 

2.  When  a  protest  which  does  not  represent  the 
owners  of  a  majority  of  the  property  fronting  on 
any  public  street,  lane,  alley,  court  or  other 
place,  or  portion  thereof,  where  a  change  or 
modification  of  grade  is  proposed  to  be  made,  is 
presented  to  the  Board  of  Supervisors  is  it  manda- 
tory that  the  Board  of  Supervisors  fix  a  time  for 
the  hearing  of  such  protest  or  does  the  Board 
have  the  power  to  refer  such  protest  to  committee 
with  direction  that  the  committee  report  thereon 
to  the  Board  of  Supervisors?  If  the  Board  does 
have  the  authority  to  refer  such  protest  to 
committee  in  what  manner  is  the  time  for  the 
hearing  of  protests  before  the  Board  of  Super- 
visors fixed? 

3.  When  any  person  protests  the  proposed  ■ 
vacation  of  any  public  street,  lane,  alley, 
court  or  other  place,  is  it  mandatory  that  the 
Board  of  Supervisors  hear  all  such  protests  at 
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the  hour  and  on  the  date  fixed  therefor,  or  does 
the  Board  of  Supervisors  have  the  power  to  refer 
such  protests  to  committee  with  the  direction 
that  the  committee  report  thereon  to  the  Board? 
If  the  Board  has  the  power  to  refer  protests  to 
committee,  when  the  committee  reports  to  the 
Board  is  it  necessary  that  a  new  date  be  fixed 
for  said  hearing  or  will  the  fact  that  the 
hearing  was  called  by  the  Board  and  then  referred 
to  committee  comply  with  the  provisions  of 
Sections  ^322  and  8323  of  the  Streets  and 
Highway  Code? 

Your  cooperation  in  this  matter  will  be  appre- 
ciated by  the  Streets  Committee." 


OPINION 

The  questions  will  be  answered  in  the  order  set  forth  in 
your  letter.  However,  certain  provisions  of  law  are  applicable  in 
each  case,  and  will  be  first  considered. 

Section  107  of  the  charter  of  the  City  and  County  of  San 
Francisco  provides  that  where  a  procedure  for  the  exercise  of  any 
rights  or  powers  belonging  to  the  City  and  County  relating  to  - 
change  of  grade,  vacating  or  improvement  of  streets  -  is  provided 
by  statute  of  the  State  of  California,  such  procedure  shall  con- 
trol and  be  followed,  unless  a  different  procedure  is  provided  in 
or  under  authority  of  the  charter  or  ordinance  passed  by  the 
Board  of  Supervisors,  and  the  Board  of  Supervisors  is  empowered 
to  provide  by  ordinance  for  such  purposes. 

Section  19(c)  and  Section  13  of  the  charter  contain  the 
provisions  which  relate  to  committees  of  the  Board  of  Supervisors, 
Section  19  of  the  charter  provides,  in  part,  as  follows: 

"SECTION  19.   The  Board  of  Supervisors  -  - 
shall  have  powers  and  duties  .as  follows: 

(a)  To  prescribe  reasonable  rules  and  regu- 
lations not  inconsistent  with  this  charter  for 
the  conduct  of  its  affairs,  for  the  distribu- 
tion and  performance  of  its  business  -  -  - 

(c)  To  establish  such  standing  or  special 
committees  as  it  shall  deem  necessary.  -  -  -" 

Section  13  of  the  charter  requires  that  an  ordinance  or 
resolution  (with  the  exceptions  noted  in  the  Section)  shall  be 
passed  by  the  Board  of  Supervisors  only  after  reference  to  and 
report  thereon  from  committee. 
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Reference  of  Appeals  Against  Assessment 
For  Improvement  of  Streets  By  The  Board 
of  Supervisors  to  Committee  for  Hearing. 

Sections  1S5-245  of  the  Public  Works  Code  (Part  II, 
Chapter  X,  Article  6  of  the  San  Francisco  Municipal  Code)  contain 
the  provisions  regarding  procedure  for  street  improvement  for 
appeals  from  assessment.   The  Supervisors  are  empowered  to  order 
improvements  made  pursuant  to  the  procedure  set  out  in  the  article. 

Sections  217  and  2lS  provide  for  the  procedure  and 
method  of  hearing  appeals  from  assessments  for  street  improvement. 

Section  217  provides,  in  part,  as  follows: 

"No  objection  to  the  correctness  or  legality 

of  the  assessment  shall  be  made  except  by 

appeal  to  the  Supervisors  as  in  this  section 
hereinafter  provided  for. 

"Upon  the  recordation  in  the  office  of  the 
Department  of  Public  VJorks  of  an  assessment, 
diagram  and  warrant,  as  in  this  Article  pro- 
vided for,  said  director  shall  cause  notice  of 
the  recordation  of  the  assessment,  diagram  and 
warrant  to  be  given.   Said  notice  shall  also 
specify  the  time  and  place,  to  be  fixed  by  said 
Director,  when  and  where  the  protests  of  all 
persons  interested  in  the  work  done  or  in  the 
assessment,  diagr?jn  or  warrant  for  payment  of 
the  costs  of  the  sajne,  or  in  any  property 
affected  thereby,  will  be  heard  by  the  Super- 
visors ----." 

Section  213  provides  that  owners  protesting  the  assess- 
ment, etc.,  shall  file  not  later  than  the  day  before  the  day 
fixed  for  such  hearing  by  the  Supervisors,  a  notice  of  appeal  in 
the  office  of  the  Clerk  of  the  Board  of  Supervisors. 

Section  219  provides  as  follows: 

"SEC.  219.  Hearing_ of  Appeal.  If,  however, 
appeal  be  made  as  in  this  Article  provided  for, 
the  Supervisors,  at  the  time  and  place  speci- 
fied in  said  notice,  shall  consider  all  the 
appeals,  protests,  grievances,  claims  and  objec- 
tions filed  in  the  manner  and  within  the  time 
in  this  Article  specified,  and  shall  hear  all 
evidence,  statements  and  argument  offered  in 
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support  thereof.   Such  hearing  may  be  postponed 
by  said  Supervisors  from  time  to  time,  and  all 
persons  shall  be  deemed  to  have  notice  of  all 
such  postponements  and  shall  be  governed  thereby." 

Section  220  provided,  in  part,  as  follows: 

"SEC.  220.   Jurisdiction  of  Supervisors. 
Upon  such  appeal  the  Supervisors  may  remedy  and 
correct  any  error  or  informality  in  the  proceed- 
ings and  revise  and  correct  any  of  the  acts  or 
determinations  of  said  Director  relative  to  said 
work;  may  confirm,  amend,  set  aside,  alter, 
modify  or  correct  the  assessment  in  such  a  manner 
as  to  them  shall  seem  just,  and  may  require  the 
work  to  be  completed  according  to  their  direc- 
tions, and  may  instruct  and  direct  said  Director 
to  correct  the  warrant,  assessment  or  diagram 
in  any  particular,  or  to  make  and  issue  a  new 
warrant,  assessment  and  diagram  to  conform  to 
their  decisions  in  relation  thereto,  at  their 
option. 

"All  the  decisions  and  determinations  of 
the  Supervisors,  upon  notice  and  hearing  as  in 
this  Article  provided  for,  shall  be  final  and 
conclusive  upon  all  persons  as  to  all  errors, 
informalities  and  irregularities  whether  they 
do  or  do  not  appear  upon  the  face  of  the  warrant, 
assessment  or  diagram." 

The  sections  above  set  forth  contain  no  provision  for 
reference  to  a  committee  of  the  Board  for  hearing  the  appeals. 
Section  1^5  provides,  in  part,  as  follows: 

"  -  -  -  The  word  Supervisors  when  used  in 
this  Article  will  refer  to  the  Board  of  Super- 
visors of  the  City  and  County  of  San  Francisco." 

The  procedure  outlined  in  the  Public  V/orks  Code  contemplates  a 
hearing  before  the  Board  of  Supervisors  as  a  whole.   The  general 
provisions  of  section  19  (c)  of  the  charter  would  not  control 
herein  where  the  legislation  covering  the  specific  subject, 
namely.  Sections  217-220  of  the  Public  Vorks  Code,  is  to  a  con- 
trary effect. 

-  2  - 

Reference  of  Protests  Against  Change 
of  Grade  by  Board  of  Supervisors  to 
Committee  For  Hearing. 

The  Change  of  Grade  Act  of  1909,  Statutes  1941,  Chapter 
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79,  page  951,  California  Streets  and  Highways  Code,  Sections  8000- 
80o2  thereof,  contain  the  procedure  to  be  followed  on  proposed 
changes  or  modifications  of  the  grade  of  streets.  (Article  7  of 
Public  Works  Code  of  Municipal  Code  relating  to  street  grade  pro- 
cedure was  repealed  by  Ordinance  5592.) 

Section  ^0U5   of  the  Streets  and  Highways  Code  provides 
in  part  as  follows: 

"If  the  city  council  finds  that:   a)  Such 
protests  are  not  signed  by  the  owners  of  a 
majority  of  the  property  fronting  on  the  street 
or  portion  thereof  on  which  such  change  or 
modification  of  grade  is  proposed  to  be  made; 
-  -  -  the  city  council  shall  thereupon  fix  a 
time  for  hearing  such  protests,  which  time  shall 
be  not  less  than  10  days  after  the  meeting  of 
the  council,  at  which  such  time  is  so  fixed." 

Section  8047  of  the  Streets  and  Highways  Code  provides, 
in  part,  as  follows: 

"At  the  time  and  place  appointed  for  the 
hearing  of  protests,  or  at  any  time  to  which 
the  hearing  thereof  may  be  continued,  the  city 
council  shall  hear  and  pass  upon  protests,  and 
its  decision  thereon  shall  be  binding  and  con- 
clusive -  -  -  ," 


follows: 


The  words  "city  council"  are  defined  in  Section  8003  as 

Section  8003.   "City  council"  and  "council" 
include  any  body  which,  by  law  is  the  legisla- 
tive department  of  the  government  of  the  city. 

It  would  appear  that  the  hearing  contemplated  under  the 
provisions  of  the  Change  of  Grade  Act  is  a  hearing  before  the 
Board  of  Supervisors  as  a  whole,  and  a  reference  to  a  committee 
of  the  Board  is  not  contemplated  as  a  part  of  the  procedure.   The 
provisions  of  the  Act  governing  this  specific  matter  would  control 
over  the  general  provisions  of  charter  section  19(c). 

-  3  - 

Reference  of  Protests  Against  Vacation 
of  Public  Streets,  Etc.  By  Board  of 
Supervisors  to  Committee. 


The  Vacation  of  Streets  Act  of  1941,  Stats.  1941, 
Chapter  250,  page  1357  (California  Streets  and  Highways  Act, 
sections  8300-8331  thereof)  governs  the  procedure  to  be  followed 
in  hearing  protests  on  vacation  of  public  streets. 
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Sections  3321,  3322  and  S323  of  the  Streets  and  Highways 
Code,  provide,  in  part,  as  follows: 

"8321.   The  election  of  the  city  covncil 
to  proceed  under  the  provisions  of  this  part 
shall  be  expressed  in  its  ordinance  of  inten- 
tion to  order  any  vacation. 

"8322.   Before  the  vacation  of  any  street 
or  part  thereof  is  ordered,  the  city  council 
shall  pass  an  ordinance  declaring  its  intention 
to  do  so,  -  -  -.   The  ordinance  of  intention 
shall  fix  a  time  and  place  for  hearing  all  per- 
sons interested  in  or  objecting  to  the  pro- 
posed vacation,  which  time  shall  be  not  less 
than  15  days  from  the  date  of  the  passage  of 
the  ordinance,  and  shall  be  published  or  posted 
in  the  manner  prescribed  by  law  for  the  pub- 
lishing or  posting  of  ordinances  by  the  city 

Section  3323  provides  as  follows: 

"The  city  council  shall,  on  the  day  fixed 
for  the  hearing,  or  on  the  day  to  which  the 
hearing  is  postponed  or  continued,  hear  the 
evidence  offered  by  any  person  interested. 
If  the  city  council  finds  from  all  the  evi- 
dence submitted,  that  any  street  or  part 
thereof,  described  in  the  ordinance  of  in- 
tention, is  unnecessary  for  present  or 
prospective  public  street  purposes,  the  city 
council  may  make  its  order  vacating  such 
street  or  part  thereof," 

The  words  "city  council",  are  defined  in  section  3302 
of  the  Act  as  follows: 

"♦City  council*  and  ♦ council'  include 
any  body  which  by  law  is  in  the  legislative 
department  of  the  government  of  the  city." 

It  would  appear  from  the  provisions  of  the  Vacation  of 
Streets  Act,  that  a  hearing  before  the  Board  of  Supervisors  as  a 
whole  is  contemplated  and  a  reference  to  a  committee  of  the  Board 
for  the  hearing  is  not  within  the  provisions  of  the  Act.   The 
g;eneral  power  contained  in  Charter  Section  19  to  make  regulations 
for  conduct  of  business  and  to  create  committees  would  not  control 
legislation  concerning  the  specific  matter  covered  by  this  legis- 
lation. 

It  is  my  opinion,  therefore,  that  a  reference  to  a  com- 
mittee of  the  Board  of  Supervisors  for  hearing  in  lieu  of  a  hearing 
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by  the  Board  cf  Supervisors  sitting  as  a  whole  in  each  of  the 
cases  set  forth  in  subdivisions  1,  2  and  3  of  this  opinion  would 
be  contrary  to  the  provisions  of  the  respective  present  legislative 
enactments  which  govern  the  procedure  to  be  followed  in  each  case. 


Very  truly  yours, 


DION  R.  HOLM 
City  Attorney 


TO:  Board  of  Supervisors 

Attention:  John  R.  McGrath,  Clerk 

cc:  Mayor  Robinson 


TMO'C 


No.  156 

April  12,  1950. 


SULJ..CT:   PETALUMA  COOPERATIVE  CREAI-^CRY ;  INSPECTION  FEEJ 
PAYAELE  LY  frULK  DISTRIBUTORS;  FE.^S  RE  SURPLUS 
MILK  INSPECTION:  R.:,FUND  OF  FEES  PAID  UNDER 


PROTEST 


Dear  Sir; 


This  office  is  in  receipt  of  your  request  for  an  opinion 
which  reads  as  follows: 

"Ordinance  5430  (File  3713)  enacted  by  the  Board 
of  Supervisors  in  March,  1949,  and  signed  by  the 
Mayor  on  April  1,  1949,  established  a  nev/  basis 
for  computing  inspection  fees  payable  by  the 
milk  distributors. 

"Section  504(a)  provided  that  the  Director  of 
Public  Health  shall  collect  fees  as  follows: 

"'(a)   From  the  ovmer  or  operator  of  a 
skimming  and  cooling  station  or  plant 
under  the  inspectional  jurisdiction  of 
the  San  Francisco  Health  Department, 
monthly  fee  of  ti>0.23  (twenty-three  cents) 
for  each  100  (one  hvndred)  gallons  of 
milk  and  skimmed  mil.c  and  2,3  (two  and 
three-tenths)  cents  for  each  gallon  of 
cream  that  said  skimming  and  cooling 
station  or  plant  received  during  the 
previous  month;  and' 

"The  Petaluma  Cooperative  Creamery  and  others 
requested  changes  in  the  inspection  fee  ordinance 
which  vare   satisfactorily  worked  out  and  incor- 
porated in  legislation  nov/  effective.   However 
the  ordinance  as  adopted  in  1949,  including  sub- 
section 504(a)  as  quoted  above,  was  effective 
during  the  months  of  November  and  December, 
1949.   The  Petaluma  Cooperative  Creamery  ordi- 
narily receives  from  dairy  farms  more  milk  than 
actually  is  distr-ibuted  as  Grade  A  market  milk, 
the  surplus  having  served,  in  the  past,  as  a 
pool  for  distribution  in  various  communities  if 
and  as  called  for.   Under  the  ordinance  as  revised 
recently,  milk  received  at  the  Petaluma  plant  and 
diverted  to  other  uses  than  Grade  A  milk  will  not 
enter  into  calculation  of  fees  due  San  Francisco. 

"In  November  and  December,  1949,  the  Petaluma  Co- 
operative Creamery  attempted  to  avoid  inspection 
fees  based  upon  sui-plus  milk  by  receiving  the 
surplus  milk  at  the  creamery's  manufacturing 
receiving  station  maintained  at  a  physically 
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separated  and  operated  building.   Attorneys  for  the 
creamory  contended  that  under  the  arrangement  in- 
spection fees  should  be  charged  only  against  the 
amount  of  milk  received  at  the  Grade  A  receiving 
station  and  not  against  the  amount  of  milk  received 
at  the  manufacturing  receiving  station.   The  cream- 
ery's position  is  set  forth  in  a  communication 
dated  January  9,  1950,  from  the  law  offices  of 
Pillsbury,  Madison  and  Sutro,  addressed  to  Mr. 
Bruce  Engle  of  the  Department  of  Public  Health, 
a  copy  of  v/hich  is  attached  hereto. 

"The  Creamery's  attorneys  v^ere  advised  that  in  the 
opinion  of  the  Director  of  Public  Health,  inspection 
fees  would  have  to  be  computed  on  the  basis  of  all 
milk  received  at  the  Petaluma  Cooperative  Creamery, 
both  at  the  Grade  A  receiving  station  and  the 
Creamery's  manufacturing  receiving  station,  during 
the  months  of  November  and  December,  1949,  and 
thereafter  pending  effectiveness  of  the  recent 
amendments  to  the  inspection  fee  ordinance.   Fees 
consequently  were  paid  for  November  and  December, 
1949,  in  accordance  vdth  the  ruling  of  the  Director 
of  Public  Health;  those  portions  of  the  payments 
which  covered  the  milk  received  at  the  Creamery's 
manufacturing  receiving  station  were  paid  under 
protest  and  a  request  \-js   made  on  behalf  of  the 
Creamery  that  the  City  Attorney  be  asked  for  an 
opinion  as  to  the  correctness  of  the  Health  Direc- 
tor's ruling, 

"It  is  the  desire  of  this  office  that  the  full 
inspection  fees  as  paid  for  the  two  months  in 
question  be  retained  by  the  City  and  County  if 
properly  and  legally  computed,  and  that  those 
portions  of  the  payments  paid  under  protest  be 
refunded  to  the  Creamery  if  you  decide  that  they 
were  imiproperly  and  illegally  computed  and  col  - 
lected. 

"VJill  you  therefore  please  advise  this  office  as 
to  whether  the  inspection  fees  provided  for  in 
Section  504(a)  of  Chapter  5,  Part  2,  Municipal 
Code,  were  in  November  and  December,  1949,  ap- 
plicable to  all  milk  received  at  the  Petaluma 
Cooperative  Creamery,  both  at  the  Grade  A  receiv- 
ing station  and  at  the  manufacturing  receiving 
station,  or  whether  the  fee  schedule  should  have 
been  applied  only  to  the  milk  received  at  the 
Grade  A  milk  receiving  station?" 

OPINION 

The  state  law  defines  an  "approved  milk  inspection  service" 
in  Section  490  of  the  Agricultural  Code  as  follows: 
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"For  the  purpose  of  this  division  'approved  milk 
inspection  service'  means  a  milk  inspection  unit 
and  laboratory  maintained  in  connection  with  a 
county  or  city  or  combination  of  either  or  both 
for  the-  purpose  of  grading  and  inspecting  market 
milk  produced  for  shipment  to  and  sale  or  dis- 
tribution vdthin  the  .jurisdiction  of  such  approved 
milk  inspection  service,  conformable  to  the  pro- 
visions of  this  division  and  the  rules  and  regula- 
tions established  by  the  director,  which  inspection 
service  shall  be  approved  in  writing  by  the  director." 

It  will  be  noted  from  the  language  in  the  foregoing  section 
that  the  purpose  of  the  approved  milk  inspection  service  is  to  grade 
and  inspect  market  milk  produced  for  shipment  to  and  sale  or  dis- 
tribution within  the  jurisdiction  of  such  approved  milk  inspection 
service. 

In  respect  to  the  levy  and  collection  of  license  fees  by  a 
city  or  county,  Section  503  of  the  State  Agricultural  Code  provides 
in  part  as  follows: 

"A  city  or  county  or  group  of  either  or  both  may, 
for  the  purpose  of  maintaining  an  approved  milk 
inspection  service,  levy  and  collect  a  license  fee 
from  distributors  of  market  milk  within  the  juris- 
diction of  said  approved  milk  inspection  service." 

From  the  two  foregoing  Sv-ctions  it  may  be  ot;served  that  a 
milk  inspection  service  of  a  city  or  county  is  authorized  by  state 
law  for  market  milk  shipped  to,  sold  or  distributed  within  its 
jurisdiction  and  that  a  license  fee  may  be  levied  and  collected 
from  the  distributors  of  market  milk  within  said  jurisdiction. 
The  intent  of  the  state  law  seems  clear  to  be  that  market  milk 
is  to  be  inspected  and  graded  and  a  license  fee  to  be  charged 
therefor  by  the  approved  milk  inspection  service. 

On  March  28,  1949,  the  Board  of  Supervisors  finally  passed 
Ordinance  5430,  which vas  approved  by  the  Mayor  on  April  1,  1949. 
This  ordinance  am.ended  and  repealed  certain  sections  of  the  Munic- 
ipal Health  Code  relative  to  licensing  vendors  of  milk  and  providing 
for  milk  inspection  fees.   It  is  the  ordinance  which  v/as  in  force  in 
November  and  December,  1949. 

The  Ordinance  amended  Section  486  of  Article  9,  Chapter  V, 
Part  II  of  the  Municipal  Code  so  that  it  reads  in  part  as  follows: 

".  ,  .no  permit  shall  be  granted  to  anyone  where 
raw  milk  is  received  at  a  central  skimming  or  cool- 
ing station  or  plant  outside  the  City  and  County  of 
San  Francisco  which  handles  more  than  one  grade  of 
milk,  or  where  other  milk  products  are  made  or 
handled  unless  the  portions  of  the  plant  where 
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Grade  A  milk  and  cream  are  received,  processed 
01'  handled  are  physically  separated,  in  accordance 
with  tho  rGquirements  of  the  Director  of  Public 
Health,  from  portions  of  the  plant  where  other 
milk  or  milk  products  are  received." 

It  will  be  noted  from  the  foregoing  quotation  that  the  test 
of  I'oceipt  at  a  central  skimming  ^nd  cooling  station  or  plant  is 
applied  before  a  permit  is  granted  together  with  the  further  re- 
quirement of  physical  separation  of  that  portion  of  the  plant  which 
receives,  processes  or  handles  Grade  A  milk  and  cream. 

Section  4^6  of  the  Municipal  Code  further  provides  for 
inspection  of  the  production  of  market  milk  on  dairy  farms  supply- 
ing skimming  and  cooling  stations  or  plants  under  the  jurisdiction 
of  the  Director  of  Public  Health  as  well  as  inspection  of  all  milk 
received  at  said  skimming  and  cooling  stations  or  plants.   Reference 
is  thus  again  made  to  milk  received. 

"The  Director  of  Public  Health  shall  appoint  one  or 
more  inspectors  who  shall  supervise  the  production 
of  market  milk  on  dairy  farms  supplying  said  skimming 
and  cooling  stations  or  plants  under  the  jurisdiction 
of  the  Director  of  Public  Health  and  shall  also  in- 
spect and  sample  all  milk  received  at  said  skimming 
and  cooling  stations  or  plants." 

Ordinance  5430,  supra,  also  amended  Section  504  of  Article 
9,  Chapter  V,  Part  II  of  the  Municipal  Code  relating  to  milk  inspec- 
tion fees,  so  that  the  first  two  paragraphs  of  said  section  read 
as  follows: 

"MILK  INSPECTION  FEES.   For  issuing  permits  and 
making  inspections  of  dairy  farms,  skimming  and 
cooling  stations  and  plants,  pasteurising  plants 
and  milk  and  cream,  required  under  the  provisions 
of  this  Article  and  the  Agricultural  Code  of  the 
State  of  California,  the  Director  of  Public  Health 
shall  collect  fees  as  follows: 

"(a)   From  the  ov/ner  or  operator  of  a  skimming  and 
cooling  station  or  plant  under  the  inspectional 
jurisdiction  of  the  San  Francisco  Health  Department, 
monthly  fee  of  $0.23  (twenty-three  cents)  for  each 
100  (one  hundred)  gallons  of  milk  and  skimmed  milk 
and  2.3  (tvro  and  three -tenths)  cents  for  each  gallon 
of  cream  that  said  skimming  and  cooling  station  or 
plant  received  during  the  previous  month;  ,  ,  ." 

This  section  first  describes  the  milk  inspectional  servic3s 
which  serve  as  the  basis  for  the  levy  of  the  fees,  which  includes 
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the  issuing  of  permits,  and  making  inspections  of  dairy  farms, 
skimming  and  cooling  stations  and  plants.   The  second  paragraph 
describes  a  fee  schedule  for  the  fees  payable  by  the  ovmer   or  oper- 
ator of  a  skimming  and  cooling  station  or  plant  for  each  gallon 
of  cream  or  milk  received  during  the  previous  month.   This  section 
clearly  states  that  the  fee  is  based  upon  milk  or  cream  received  at 
said  skimming  and  cooling  station  or  plant.   This  section  does  not 
permit  of  any  interpretation  other  than  that  the  fees  are  computed 
on  the  basis  of  milk  received  at  the  skimming  and  cooling  station 
or  plant  of  the  owner  or  operator. 

The  only  further  consideration  which  arises  is  what  is  to 
be  considered  as  a  skimming  and  cooling  station  or  plant.   Section 
4^6  of  the  Municipal  Code  previously  quoted  requires  a  separation 
of  that  portion  of  the  plant  which  handles  market  milk  from  any 
portion  of  the  ether  plant  handling  other  milk  or  milk  products. 
If  this  requirement  was  met  by  the  Petaluma  Cooperative  Creamery 
then  a  proper  skimming  and  cooling  station  or  plant  contemplated 
by  state  and  local  lav;  would  be  in  existence. 

You  are,  therefore,  for  the  foregoing  reasons,  advised  that 
the  fee  schedule  provided  for  in  Section  504(a)  of  the  Municipal 
Code  was  in  November  and  December,  1949,  applicable  only  to  the 
milk  received  at  the  Grade  A  milk  receiving  station. 

Respectfully  submitted, 


DION  R.  HOLM 
City  Attorney 

To:   Chief  Administrative  Officer 
cc:   Director  of  Public  Health 


LTK 


No.  157 

April  12,  1950 


SUBJECT:  LENGTH  OF  Tim  PROPERTY  IN  POSSESSION 
OF  POLICE  DEPARTMENT  MUST  BE  RE^TAINED 
BEFORE  SALE  OR  DISPOSITION. 


Gentlemen: 


follows: 


I  have  your  request  for  an  opinion  reading  in  part  as 


"Please  advise  this  office  of  the  legal  effect 
of  Section  35.12  of  the  Charter  of  the  City  and 
County  of  San  Francisco  insofar  as  the  length  of 
time  property  coming  into  the  possession  of  this 
department  must  be  held  before  sale  or  other  dis- 
position.'i'  ''-   '•'  '•'  *  * 

The  property  that  comes  into  the  possession 
of  this  department  may  be  classified  into  the 
following  general  categories: 

1)  Contraband,  or  weapons,  or  other  articles 
used  in  the  commission  of  crime. 

2)  Non-perishables. 

3)  Perishables. 

Please  advise  whether  it  is  necessary  to 
retain  possession  of  the  above-described  proper- 
ties for  the  three  (3)  years  Statute  of  Limita- 
tions as  set  forth  in  Section  33^  of  the  Code  of 
Civil  Procedure. 

The  practice  has  been  to  dispose  of  articles 
in  the  first  category  immediately  upon  termina- 
tion of  the  criminal  proceedings.  Perishables 
are  disposed  of  within  a  reasonable  period 
depending  upon  the  nature  of  the  article. 
Usually,  non-perishables  are  held  for  the  full 
statutory  period.   Because  of  lack  of  storage 
facilities,  the  Property  Clerk  has  recommended 
that  non-perishables  be  disposed  of  after  one 
year," 


OPINION 

1.   Non-perishable  property. 

Section  35.12  of  the  charter  as  enacted  in  1943  gives 
the  Chief  of  Police  the  power  to  pro.vide  for  sale  at  public 
auction  of  all  unclaimed  propercy  which  comes  into  the  possession 


#2 

of  the  property  clerk.  Section  35.12  of  the  Charter  reads  as 
follows: 

"SECTION  3  5.12:   The  Chief  of  Police  shall 
have  the  power  by  regulation,  to  provide  for 
the  care  and  restitution  of  property  that  may 
come  into  possession  of  any  officer  or  employee 
thereof,  and  the  sale  at  public  auction  of  all 
such  unclaimed  property,  as  well  as  the  dispo- 
sition of  such  property  as  shall  consist  of 
weapons  or  articles  used  in  the  commission  of 
crime,  or  the  sale  or  disposition  of  which  is 
prohibited  by  law.   (New  Section,  1943)". 

Prior  to  the  adoption  of  the  present  charter  in  1932, 
the  former  charter  contained  a  provision  respecting  such  property 
(Article  VIII,  Chapter  VIII,  Section  3)  as  follows: 

"Sec.  3.  All  unclaimed  property  and  money 
that  has  been  in  the  custody  of  the  Property 
Clerk  for  one  year  shall  be  sold  at  public 
auction  (with  the  exception  of  firearms  and 
other  deadly  weapons,  which  must  be  destroyed 
by  Property  Clerk) ,  after  having  been  five 
times  advertised  in  the  official  newspaper; 
and  the  proceeds  of  such  sale  shall  be  paid 
into  the  treasury  to  the  credit  of  the  Police 
Relief  and  Pension  Fund.  In  no  case  shall 
such  property  be  sold  or  disposed  of  until  the 
necessity  for  the  use  thereof  as  evidence  has 
ceased " 

Section  35.12  of  the  present  charter,  however,  does  not  prescribe 
when  such  property  shall  be  considered  as  "unclaimed".  In  the 
absence  of  a  charter  provision  or  legislative  enactment  pres- 
cribing a  shorter  time.  Section  33S  of  the  California  Code  of 
Civil  Procedure  should  be  considered  as  controlling  in  the  matter. 
Section  33^  of  the  California  Code  of  Civil  Procedure  provides 
that  an  action  for  taking  or  retaining  any  goods  or  chattels, 
including  actions  for  the  specific  recovery  of  personal  property, 
may  be  commenced  at  any  time  within  three  years  under  the  provi- 
sions of  the  Code  of  Civil  Procedure,  Section  33^.   The  necessary 
implication  is  that  property  cannot  be  considered  as  "unclaimed" 
until  a  period  of  three  years  has  elapsed  from  the  time  the  pro- 
perty comes  into  the  possession  of  the  Department. 

It  is  to  be  observed  that  Section  35.12  of  the  charter 
does  not  give  the  Chief  of  Police  any  direct  power  to  prescribe 
a  period  after  which  property  shall  be  considered  as  "unclaimed"  , 
Even  if  the  section  could  be  so  construed,  there  would  be  question 
of  validity  on  constitutional  grounds  as  it  may  be  held  that  such 
power  is  legislative  in  its  nature  and  could  not  be  delegated  to 
an  administrative  officer  without  being  considered  as  a  depriva- 
tion of  property  without  due  process  of  law  under  the  constitu- 
tional guaranty. 
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The  only  other  provision  of  law,  and  applicable  only 
to  a  special  kind  of  property,  is  contained  in  Penal  Code  Section 
l/fll,  which  provides  as  follows: 

"§1411.  If  not  claimed  in  six  months  to  be 
delivered  to  county  treasurer:  //Sale  and  dispo- 
sal of  proceeds//.  If  the  property  stolen  or 
embezzled  is  not  claimed  by  the  owner  before  the 
expiration  of  six  months  from  the  conviction  of 
a  person  for  stealing  or  embezzling  it,  the 
magistrate  or  other  officer  having  it  in  custody 
must,  on  the  payment  of  the  necessary  expenses 
incurred  in  its  preservation,  deliver  it  to  the 
county  treasurer,  by  whom  it  must  be  sold  and  the 
proceeds  paid  into  the  county  treasury." 

2.  Perishable  Property. 

If  property  in  the  possession  of  the  Police  Department 
is  perishable,  the  views  expressed  in  this  opinion  thus  far  must 
be  modified  to  some  extent.   The  sale  of  such  property  is  by 
necessity.   The  proceeds  of  such  sale,  however,  take  the  place 
of  the  property,  and  must  be  held  for  the  three-year  statutory 
period.  Provision  for  adequate  notice  of  sale  and  a  reasonable 
attempt  to  give  notice  to  any  possible  claimants  should  be  made 
in  order  to  comply  with  the  constitutional  requirements  that  no 
person  shall  be  deprived  of  property  without  due  process, 

3.  Contraband  or  Weapons  or  Other  Articles 
Used  in  the  Commission  of  Crime. 

You  advise  that  the  Department  practice  has  been  to 
dispose  of  contraband,  weapons  or  other  articles  used  in  the 
commission  of  crime  immediately  upon  the  termination  of  the 
criminal  proceedings.  Section  35.12  of  the  charter  gives  the 
Chief  of  Police  the  power  to  dispose  of  weapons  or  articles  used 
in  the  commission  of  orime,  or  the  sale  or  disposition  of  whic'h 
is  prohibited  by  law.   The  charter  provision  does  not  specify  how 
long  such  property  must  be  held  before  it  can  be  disposed  of. 
The  same  considerations  applicable  to  the  types  of  property 
mentioned  in  subdivisions  1  and  2  of  this  opinion  apply  hereiJi, 
also.   The  provision  of  general  law  which  oontrols  in  this  respect 
is:  California  Stats.  1933,  page  695,  as  amended  (Deering's 
General  Laws,  Act  1970)  known  as  the  "Dangerous  Weapons  Control 
Law."  Sections  7  and  7a  thereof  provide  as  follows: 

"§7.   Nuisances;   Destruction  of  weapons. 
The  unlawful  concealed  carrying  upon  the  person 
or  within  the  vehicle  of  the  carrier  of  any 
dirk,  dagger,  pistol,  revolver,  or  other 
firearm  capable  of  being  concealed  upon  the 
person,  is  a  nuisance.  Any  such  weapons  taken 
from  the  person  or  vehicle  of  any  person 
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unlawfully  carrying  the  same  are  hereby  declared 
to  be  nuisances,  and  shall  be  surrendered  to  the 
magistrate  before  whom  said  person  shall  be 
taken,  except  that  in  any  city,  city  and  county, 
town  or  other  municipal  corporation  the  same 
shall  be  surrendered  to  the  head  of  the  police 
force  or  police  department  thereof.   The  offi- 
cers to  whom  the  same  may  be  so  surrendered, 
except  upon  the  certificate  of  a  judge  of  a 
court  of  record,  or  of  the  district  attorney  of 
the  county,  that  the  preservation  thereof  is 
necessary  or  proper  to  the  ends  of  justice,  shall 
annually,  between  the  first  and  tenth  days  of 
July,  in  each  year,  destroy  or  cause  to  be  des- 
troyed such  weapons  to  such  extent  that  the  same 
shall  become  and  be  wholly  and  entirely  ineffer,- 
tive  and  useless  for  the  purpose  for  which  it 
was  (sic)  manufactured;  provided,  however,  that 
in  the  event  any  such  weapon  has  been  stolen  and 
is  thereafter  recovered  from  the  thief  or  his 
transferee,  the  same  shall  not  be  destroyed  but 
shall  be  restored  to  the  lawful  owner  thereof, 
so  soon  as  its  use  as  evidence  has  been  served, 
upon  his  identification  of  the  weapon  and  proof 
of  ownership  thereof.   Blackjacks,  slungshots, 
billies,  sandclubs,  sandbags  and  metal  knuckles 
are  hereby  declared  to  be  nuisances  and  shall 
be  subject  to  confiscation  and  summary  destruc- 
t-ion  whenever  found  within  the  state;  provided, 
that  upon  the  certificate  of  a  judge  or  of  the 
district  attorney  that  the  ends  of  justice  will 
be  subserved  thereby,  such  weapons  shall  be 
preserved  until  the  necessity  for  its  use  ceases." 

"§7a.  Delivery  of  firearms  to  military  or 
naval  agency  in  lieu  of  destruction.   The  officer 
having  custody  of  any  firearms  which  may  be  use- 
ful to  the  State  Guard,  the  Coast  Guard  Auxiliary 
or  to  any  military  or  naval  agency  of  the  Federal 
or  State  Government  may  upon  the  authority  of  the 
legislative  body  of  the  city,  city  and  county  or 
county  by  which  he  is  employed  and  the  approval 
of  The  Adjutant  General  of  the  State  deliver 
such  firearms  to  the  commanding  officer  of  a 
unit  of  the  State  Guard,  the  Coast  Guard 
Auxiliary  or  any  other  military  agency  of  the 
State  or  Federal  Government  in  lieu  of  destruc- 
tion thereof  as  required  by  Section  7  of  this 
act. 

"The  officer  so  delivering  such  firearms  shall 
take  a  receipt  therefor  containing  a  complete 
description  thereof  and  shall  keep  the  same  on 
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file  in  his  office  as  a  public  record  of  the 
disposition  of  such  weapons." 

It  will  be  noted  that  the  sections  above  quoted  provide 
for  inunediate,  summary  destruction  of  blackjacks,  slungshots, 
billies,  sandclubs,  sandbags  and  metal  knuckles.   The  sections, 
however,  do  not  specifically  provide  for  the  length  of  time 
during  which  dirks,  daggers,  pistols,  revolvers  and  other  fire- 
arms must  be  held  by  the  Police  Department  before  the  annual 
destruction  of  such  weapons  and  the  section  also  makes  provision 
for  return  of  such  weapons  to  an  innocent  owner.   It  is  also  to 
be  observed  that  these  sections  do  not  cover  all  the  types  of 
property  which  may  be  disposed  of  by  the  Chief  of  Police  under 
the  provisions  of  Section  35.12  of  the  charter.  Except  for 
blackjacks,  slungshots,  billies,  sandclubs,  sandbags  and  metal 
knuckles,  there  is  possibility  of  claims  being  made  for  such  pro- 
perty during  a  three-year  period  by  reason  of  the  provisions  of 
the  Code  of  Civil  Procedure,  Section  33^.   There  is  also  a 
possibility  of  contest  on  constitutional  grounds  of  validity  of 
the  provisions  as  they  may  be  applied  to  certain  articles  (See, 
Constitutional  Law,  12  Am.  Jur.  356).   The  procedure  then  to 
follow  should  be  to  wait  a  three-year  period  before  disposing  of 
such  property. 

It  is  my  opinion,  therefore,  that  under  the  provisions 
of  Section  35.12  of  the  charter  that: 

1.  With  respect  to  non-perishable  property  in  the 
possession  of  the  property  clerk,  the  practice  of  waiting  three 
years  before  selling  such  property  should  be  retained  for  the 
reasons  pointed  out  in  this  opinion. 

2.  With  respect  to  perishable  property,  the  practice 
of  selling  such  property  within  a  reasonable  time,  depending  upon 
the  nature  of  the  article,  is  a  valid  exercise  of  the  powers  con- 
ferred in  Section  35.12  of  the  charter. 

3.  With  respect  to  property  "as  shall  consist  of 
weapons  or  articles  used  in  the  commission  of  crime  or  the  sale 
or  disposition  of  which  is  prohibited  by  law,"  a  three-year 
period  should  elapse  before  disposition  is  undertaken,  except  for 
those  articles  mentioned  in  Section  7  of  the  Deadly  Weapons 
Control  Act  which  are  subject  to  summary  destruction. 

Very  truly  yours, 


DION  R.  HOLM,  City  Attorney. 


TO:  THE  POLICE  COMMISSION 
Hall  of  Justice 
Kearny  and  Washington  Sts., 
San  Francisco  3 

TMO'C 


No.  158 

April  13,  1950 


SUBJECT:   APPELLATE  JURISDICTION  OF  BOARD  OF  SUPERVISORS 

UNDER  PROVISIONS  OF  STREET  IMPROVH^.ENT  ORDINANCE 
OF  1934;  CONTRACTOR'S  RIGHT  TO  APPEAL  WHERE 
ASSESoMENT  NOT  INVOLVED. 

Dear  Sir: 

I  have  your  request  for  an  opinion  as  follows: 

"Reference  is  made  to  your  opinion  of  January 
25,  1950,  titled  'Appeals  from  Assessment,  Dia- 
gram, and  Warrant  for  Pay  in  connection  with 
improvements  of  public  streets;  effect  of  decision 
by  Board  of  Supervisors  on  appeal;  whether  binding 
r»n  Director  of  Public  Works  and  Controller,'  and 
to  your  opinion  of  February  8,  1950,  titled  'Appeal 
from  Assessment,  Diagram  and  Vifarrant  for  Pay  in 
connection  with  improvements  of  public  streets; 
powers  of  Board  of  Supervisors  and  effect  of 
decision  on  appeal.' 

"Enclosed  you  will  find  a  descriptive  map  with 
regards  to  the  above  reference  subject  matter, 

"There  seem  to  be  variances  between  the  facts  upon 
which  your  opinions  were  premised  and  the  facts 
disclosed  by  this  map  and  by  the  Director  of  Public 
Works"  Declaration  of  Intention,  Order  #29108,  the 
Director  of  Public  Works'  Notice  of  Recordation 
of  Assessment  #32035,  and  Ordinance  #5198  ordering 
the  improvement  of  Masonic  Avenue  from  Geary 
Boulevard  northerly  to  existing  pavement. 

"May  we  request  that  you  again  review  the  subject 
matter  in  the  light  of  this  additional  information 
and  let  me  know  what  effect,  if  any,  it  has  on 
your  previous  opinions." 

OPINION 

My  opinions  dated  January  25,  1950  and  February  8,  1950 
were  based  on  the  facts  set  forth  in  the  requests  for  the  opinions 
You  now  call  my  attention  to  the  profile  map  attached  to  your 
latest  request,  the  Declaration  of  Intention,  the  Notice  of 
Recordation  of  Assessment,  the  Ordinance  ordering  the  Improvement, 
and  prior  negotiations  and  documents  pertaining  to  the  improvement 
Thus  substantially  the  following  factual  situation  is  now  pre- 
sented: 

The  Department  of  Public  Works  contemplated  the  improvement 
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of  a  portion  of  Masonic  Avenue  by  widening  and  grading.   It  was 
its  intention  to  make  the  improvement  under  assessment  proceed- 
ings, assessing  the  owners  of  the  frontage  on  the  street  for  only 
those  costs  which  the  property  would  normally  bear  if  the  street 
were  not  widened,  all  costs  for  work  required  by  widening  to  be 
paid  by  the  City.  As  part  of  the  construction  costs  of  the  im- 
provement, the  City  was  also  to  pay  for  a  concrete  retaining  wall 
to  be  constructed  along  the  property  of  the  Ocean  Salt  Water 
Company,  an  abutting  land  owner  along  the  line  of  the  improvement, 
lander  an  agreement  executed  7-23-4^  whereby  the  Company  conveyed 
a  20  foot  strip  of  land  along  the  street  to  the  City,  in  consid- 
eration that  the  City  \\rould  improve  the  street  in  front  of  the 
Company's  land  at  City  expense,  and  also  construct  on  Ocean  Salt 
Water  Company  property  a  retaining  wall  and  a  fence  and  perform 
other  incidental  work. 

All  the  foregoing  work  was  covered  by  the  one  contract 
entered  into  with  Charles  Harney  and  was  made  part  of  the  same 
proceedings.  The  declaration  of  intention,  the  resolution,  and 
the  ordinance  above  referred  to  all  stated  that  the  improvement 
was  to  be  made  pursuant  to  the  Street  Improvement  Ordinance  of 
1934,  Part  2,  Art.  6,  Chap,  X,  San  Francisco  Municipal  Code  and 
described  the  improvement  as  follows: 

"The  improvement  of  Masonic  Avenue  from  Geary 
Boulevard  northerly  to  existing  pavement,  by 
grading  to  proposed  official  lines  and  grades 
as  shown  on  plan  No.  3^3.1  and  by  the  construct- 
ion of  the  following  items:  ..  " 


'o 


Then  follows  a  listing  of  20  items  of  particular  work  to  be  per- 
formed as  set  forth  in  the  specifications. 

The  district  to  be  benefited  by  the  contemplated  work  and 
to  be  assessed  to  pay  the  costs  and  expenses  thereof  was  set 
forth  as  follows: 

Block  1071,  Lots  1  and  2;  and  Block  1072,  Lot 
S  (City  property) 

Section  1  of  the  plans  and  specifications  generally 
described  the  work  to  be  performed  as  follows: 

"The  work  to  be  done  consists  of  the  improvement 
of  Masonic  Avenue  (formerly  Josephine  Street)  from 
Geary  Boulevard,  northerly  to  the  existing  pavement 
at  the  Laurel  Heights  Tract  boundary,  by  grading 
and  by  the  construction  of  sewers  and  appurtenances, 
curbs,  pavements,  a  water  main,  and  a  street 
lighting  system.   A  reinforced  concrete  retaining 
wall  will  be  constructed  along  property  of  the 
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Ocean  Salt  Water  Company,  and  improvements 
within  the  property  will  be  rebuilt,  all  as 
shown  on  plans." 

The  map  you  submitted  with  your  request  shows  the  work 
performed,  the  portion  in  blue  being  designated  as  "City  Pay  Due 
to  V/idening  and  Reconstruction  of  Accepted  Xing";  red  as 
"Assessed  to  Fronting  Property";  diagonal  red  as  "Assessed  to 
O.S.W.  Co.  Property  But  Paid  by  City  per  Agreement  7-23 -43";  and 
the  yellow  as  "Walls,  Fences,  Reconstruction  of  buildings  on  O.S.W. 
propty.  Paid  by  City  in  return  for  20'  strip  of  land." 

The  Assessment,  Diagram  and  Warrant  for  Pay  issued  by  the 
Director  of  Public  Works  shows  the  amount  of  work  done,  the  unit 
cost  bid,  the  total  due  the  contractor  for  each  type  of  work  and 
the  total  cost  of  the  work  performed,  amounting  to  ^35,963.33. 
The  following  deduction  from  this  total  is  indicated: 


135,963.33 


Credit  by  City 


Cost  of  Water  Main  (To  be  refunded  to 

Department  of  Public  Works)        #966.23 

Extra  work  {F494/9225)  274.13 

Cost  of  Widening  Masonic  Avenue  and 
Cost  of  Conform  V/ork  in  Geary 
Boulevard  3,035.57 

Cost  of  Work  on  Ocean  Salt  Water  Co. 
property 
(Agreement  executed  7-23-43)     15.236.59  24,562.62 

$11,400.71 

The  assessment  appears  as  follows: 
Block  No.   Lot    Name  of  Owners   Assessment 

1071      1      Unknown        $  3,477-49 

2  Unknown  2,236.91 

3  City  property     5,636.31 

111,400.71 

Then  follows:   Summary  of  City  Liability 

Credit  by  City  |24, 562.62 

Assessment  against  O.S.W.  Co. 
(Now  Kenawil  Co.)  Property. 
In  accordance  with  agreement 
executed  7-23-43  3.477.49 

$28,040.11 
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Funds  Available: 

Certified  by  Controller, 

Dec.  14,  194^,  Approp.  No. 

877.99S!oi  $29,350.00 

In  setting  forth  the  quantities  of  work  done  on  the  as- 
sessment, items  15,  16  and  17,  pertaining  to  work  done  on  the  Ocsan 
Salt  Water  Co.  property,  were  allowed  as  follows: 

Item  15: 

235  Cubic  yards  of  Class  "B"  Concrete  at 
#42.00  per  yard  l|9,S70.00 

Item  16: 

13117  lbs.  of  Reinforced  Steel 

at  0.125  per  lb.  $   1,639.62 

Item  17: 

12.5  Cubic  yards  of  Class  "D" 
Concrete  Fill  at  $33.00 
per  yard  412 . 50 

These  quantities  were  as  set  forth  in  the  Certificate  of 
the  City  Engineer. 

The  contractor  has  protested  the  allowance  of  these  items, 
stating  that  on  Item  15  the  actual  quantities  poured  were  263.75 
yards;  on  Item  l6  the  poundage  installed  amounted  to  13442  pounds; 
and  on  Item  l7,  26,5  yards  were  poured.  The  estimated  quantities 
as  shown  on  the  specifications  were: 

Item  15       240  cu.  yds. 
Item  16     13000  Lbs. 
Item  17       25  cu.  yds. 

The  Director  of  Public  Works  refused  to  allow  the  addi- 
tional quantities  and  the  contractor  appealed  to  the  Board  of 
Supervisors  under  the  provisions  of  the  Street  Improvement  Ordin- 
ance claiming  an  additional  amount  of  .'|1,920.13  under  the  contract 
by  reason  of  the  additional  work  performed  as  above  set  forth. 

The  Director  of  Public  V/orks'  reasons  for  refusing  to  allow 
the  extra  quantities  are  set  forth  in  a  letter  dated  February  17, 
1950  to  the  Finance  Committee  of  the  Board  from  which  I  quote: 

"Mr.  Harney's  claim  for  additional  payment  is 
primarily  based  on  additional  concrete  which 
was  placed  behind  the  neat  lines  of  the  specified 
wall.  This  additional  concrete  was  not  authorized 
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in  vnriting,  as  required  by  the  specifications. 
In  fact,  the  special  provisions  governing  the 
contract  provided  on  page  10  that  'Unauthorized 
overbreak  beyond  the  neat  lines  of  the  wall  and 
below  indicated  foundation  subgrade  shall  be  back- 
filled with  concrete  at  the  contractor's  own 
expense.'   A  further  provision  (page  12)  specified 
that  'In  computing  the  yardage  of  concrete  to  be 
paid  for,  the  dimensions  used  shall  be  those  ordered 
by  the  Engineer  in  writing.  No  allowance  will  be 
made  for  overbreaks  beyond  the  lines  ordered  by 
the  Engineer.'  " 

It  further  appears  from  this  letter  that  at  the  hearing  before 
the  Committee  the  contractor  revised  his  tabulation  decreasing  his 
original  figure  of  11,920.13  to  a  new  demand  totaling  $1,426.43 
derived  from  the  following  quantities. 

Item  No.  Item  Quantity 

15  Class  B  concrete      23g.5  cu.  yds. 

16  Rein.  Steel  13442  lbs. 

17  Class  D  Con.  fill      50.1  cu.  yds. 

The  Committee  recommended  that  Mr.  Harney's  claim  be 
allowed.  You  point  out  that  the  disputed  items  of  work  were 
performed  on  the  O.S.W.  Co.  property  pursuant  to  the  agreement 
executed  7-23-4S  between  the  O.S.W.  Co.  and  the  City  and  that  the 
cost  thereof  was  no  part  of  the  assessment  against  the  property 
owners  and  therefore  question  the  jurisdiction  of  the  Board  to  act 
on  the  appeal. 

In  view  of  the  foregoing  facts  and  predicated  strictly 
thereon,  it  is  my  opinion  that  the  Board  has  no  jurisdiction  to 
act  on  the  appeal  or  make  any  binding  decision  thereon. 

Although  the  language  of  Section  216  of  the  Code  is  very 
broad  and  authorizes  an  appeal  to  the  Board  of  Supervisors  by  the 
property  owners,  the  contractor,  or  any  other  interested  person 
"having  or  making  any  objection  whatsoever  to  the  correctness, 
fairness,  reasonableness  or  legality  of,  or  any  other  objection 
whatsoever  to,  the  assessment,  diagram  or  warrant  or  other  act, 
determination  or  proceeding  of  the  said  Director  or  of  any  board 
or  officer,  or  having  or  making  any  other  objection  whatsoever", 
I  am  of  the  opinion  that  the  only  reasonable  construction  of  the 
section  limits  the  jurisdiction  of  the  Board  on  appeal  to  object- 
ions that  relate  to  or  affect  the  liability  of  private  property  to 
pay  for  the  improvoment  work  performed  by  virtue  of  the  assessment 
district  created.  The  entire  proceedings  upon  which  street  assess- 
ments are  based  are  without  the  consent  of  the  owner  to  be  charged 
and  one  therefore  in  invitum  and  to  be  strictly  construed.  The 
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basis  of  thus  constituting  the  Board  of  Supervisors  as  an  appellate 
body  exercising  judicial  functions  is  to  afford  a  convenient  tri- 
bunal where  a  hearing  can  be  had  and  where  errors,  informalities  and 
irregularities  in  the  acts  or  determinations  of  the  Director  or 
the  proceedings  can  be  expeditiously  corrected  without  the  neces- 
sity of  resort  to  a  court  of  law.  It  contemplates  an  interest  of 
the  property  owner  or  assessee  in  such  proceedings.  Section  219 
of  the  Code  provides  for  the  hearing  and  taking  of  evidence  and 
Section  220,  dealing  with  the  Jurisdiction  of  the  Supervisors, 
provides  that  "all  the  decisions  and  determinations  of  the  Super- 
visors, upon  notice  and  hearing  as  in  this  Article  provided  for, 
shall  be  final  and  conclusive  upon  all  persons  as  to  errors,  in- 
formalities and  irregularities  whether  they  do  or  do  not  appear 
upon  the  face  of  the  warrant,  assessment  or  diagram."  But  this 
finality  of  decision  only  extends  to  those  cases  over  which  the 
Board  has  jurisdiction.   Certainly  it  does  not  extend  to  a  case 
such  as  the  present  one  which  involves  a  dispute  solely  between 
the  City  and  the  contractor  and  where  its  decision  could  in  no 
manner  affect  the  assessment  or  the  property  owners.  To  hold 
otherwise  would  bein  effect  to  constitute  the  City,  through  its 
officers,  as  a  judicial  body  having  the  power  to  make  a  final  and 
conclusive  determination  as  to  its  own  legal  liability  on  a  con- 
tract as  between  itself  and  the  contractor.  Such  a  result  could  not 
have  been  intended  and  would  not  accord  with  due  process  of  law. 

It,  of  course,  could  be  argued  that  the  Board  acquired 
jurisdiction  by  the  fact  that  the  entire  work  was  regarded  as  one 
public  improvement,  that  the  entire  proceedings  v/ere  had  under  the 
Street  Improvement  Ordinanne  of  1934  and  that  the  entire  work  was 
performed  under  the  one  contract  designated  Street  Assessment 
Contract  No.  195.   However,  this  argument  would  overlook  the  fact 
that  jurisdiction  of  a  judicial  nature  cannot  be  acquired  by  the 
mere  adoption  of  a  procedure  where  such  jurisdiction  is  not  actual- 
ly conferred  by  law.  Further,  the  most  salient  factor  contravening 
this  argument  under  the  facts  of  this  particular  case  is  that  the 
Street  Improvement  Ordinance  of  1934  and  the  procedure  therein  out- 
lined relate  only  to  improvement  work  on  public  property.   (See 
Section  185  of  the  Public  Works  Code  and  Page  on  California  Street 
Laws,  pp.  53  and  54).   The  work  involved  here  for  vrtiich  additional 
moneys  are  claimed  was  performed  on  private  property  and  could  have 
been  let  by  separate  contract.   That  being  so,  the  one  contract  can 
be  considered  divisible  for  the  purpose  of  determining  the  question 
before  me. 

The  fact  that  all  the  work  performed  was  shown  on  the  face 
of  the  assessment  and  the  total  amount  due  the  contractor  figured 
thereon  likewise  has  no  persuasive  force  in  arguing  the  Board's 
jurisdiction.   This  constitutes  merely  an  accounting  procedure  and 
was  a  necessary  step  in  determining  the  balance  that  was  to  be 
assessed  to  the  abutting  property.  The  balance  thus  arrived  at  is 
what  constitutes  the  assessment  within  the  meaning  of  the  ordinance 
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and  it  is  this  balance  that  the  contractor  is  authorized  to  collect 
from  the  property  ovmers  by  vircue  of  the  assessment  and  warrant. 

My  opinions  of  January  24,  1950  and  February  8,  1950  were 
predicated  entirely  on  the  facts  set  forth  in  the  request  therefor 
which  indicated  that  the  appeal  was  from  the  assessment,  diagram 
and  warrant  for  pay.  After  considering  the  additional  facts  pre- 
sented by  you,  I  conclude  that  the  appeal  is  not  actually  from  the 
assessment,  diagram  and  warrant  but  rather  merely  concerns  the 
question  of  the  City's  liability  to  pay  the  contractor  for  work 
performed  in  excess  of  that  allowed  by  the  Engineer  and  the 
Department  of  Public  Works,  and  that  the  determination  of  this 
matter  is  to  be  governed  by  the  procedure  and  law  applicable  to 
ordinary  City  contracts  over  which  the  Board  of  Supervisors  un- 
questionably have  no  appellate  jurisdiction  and  not  by  the  pro- 
visions of  Sections  218-220  of  the  Street  Improvement  ordinance. 

You  are  advised  accordingly. 

Respectfully  submitted, 

DION  R.  HOLM 
City  Attorney 

To:   Harry  D.  Ross,  Esq. 
Controller 


TJB 


No.  159 
April  13,  1950 


SUBJECT:   DEDICATION  OF  ENTERPRISE  STREET 
AS  AN  OPEN  PUBLIC  STREET. 


Dear  Sir; 


I  have  your  request  for  an  opinion  as  follows: 


"We  have  received  a  communication  from  K.  P.  Schrader, 
No.  1  Enterprise  Street,  regarding  the  possible  dedica- 
tion of  Enterprise  Street,  now  existing  as  a  private 
street  or  right  of  way.   His  lot  No.  18,  Assessor's 
Block  3  572,  at  present  has  no  official  street  frontage. 

"Your  opinion  is  requested  as  to  the  possibility  of 
dedicating  Enterprise  Street  as  an  open  public  street. 
Mr.  Schrader  believes  it  will  be  possible  to  obtain  a 
Quit  Claim  Deed  from  all  the  abutting  property  owners, 
but  as  noted  in  a  succeeding  paragraph  the  westerly 
131  feet  of  this  street  is  now  listed  as  State  property 
on  account  of  delinquent  taxes, 

"The  following  paragraphs  give  the  information  we  have 
been  able  to  assemble  regarding  Enterprise  Street  as  it 
novr  exists  and  as  shown  on  the  attached  map. 

"The  Enterprise  Brewing  Company,  a  corporation,  as  plain- 
tiff, vs.  All  Persons,  defendants  by  a  decree  entered  in 
the  Superior  Court  of  the  State  of  California  in  and  for 
the  City  and  County  of  San  Francisco  in  Special  Case  No. 
16,760  entitled  Enterprise  Brewing  Company,  a  corporation, 
vs.  All  Persons,  a  certified  copy  of  which  decree  was 
recorded  November  17,  1909,  in  Liber  349  of  Deed  at  page 
370  established  a  perpetual  easement  as  a  right  of  way 
upon  that  certain  lot,  piece  or  parcel  of  land  particularly 
described  as  follows,  to  wit: 

"Comjnencing  at  a  point  on  the  easterly  line  of  Folsom 
Street  distant  thereon  I65  feet  southerly  from  the  south- 
erly line  of  Sixteenth  Street  and  running  thence  southerly 
along  said  easterly  line  of  Folsom  Street  35  feet;  thence 
at  right  angles  easterly  310  feet;  thence  at  right  angles 
northerly  35  feet;  thence  at  right  angles  westerly  310 
feet  to  the  easterly  line  of  Folsom  Street  and  the  point 
of  commencement. 

"Being  a  portion  of  Mission  block  49  and  being  commonly 
known  and  designated  as  Enterprise  Street. 

"This  street  has  been  paved  with  a  cobble  pavement  and 
used  by  the  abutting  owners  and  others  for  possibly  50 
years. 


"The  westerly  131  feet  of  Enterprise  Street  as 
above  described,  being  Lot  16  in  Assessor's  Elock 
3572,  was  sold  at  public  auction  held  June  26, 
1941,  by  the  Tax  Collector  of  the  City  and  County 
of  San  Francisco  to  S.  W.  Burke  on  account  of 
delinquent  taxes.   The  current  Assessor's  Block 
Book  shows  Lot  16,  Assessor's  Block  3572,  listed 
as  State  property.   Taxes  have  been  paid  on  the 
balance  of  the  property  included  in  said  street." 

OPINION 

It  is  apparent  from  your  request  that  it  is  concerned  only 
with  the  possibility  of  the  acquisition  of  legal  title  to  the  area 
designated  as  Enterprise  Street  by  the  City  through  the  medium  of 
dedication,  and  not  with  the  question  of  v.'hether  the  street  is  a 
proper  one  for  acceptance  as  an  open  public  street  by  the  City. 
This  opinion  is  therefore  concerned  only  with  the  title  phase  of 
the  dedication. 

It  would,  in  my  opinion,  be  possible  for  all  those  ovming  a 
property  interest  in  the  street  to  convey  their  interest  in  the 
street  to  the  City  by  proper  deed  for  the  purpose  of  making  it  an 
open  public  street.   This  would  have  to  include  a  conveyance  of  all 
easement  interests  as  v7g11  as  property  interests  in  the  fee.   As  to 
lot  l6  which  comprises  the  westerly  131  feet  of  the  present  street 
and  which  was  sold  to  the  state  in  1941  for  delinquent  taxes,  there 
would  have  to  be  a  title  search  and  a  conveyance  from  all  those  hav- 
ing a  property  interest  in  the  lot  as  revealed  by  such  search.   The 
taxes  now  constituting  a  lien  on  this  property  could  be  cancelled 
after  it  is  acquired  by  the  City  pursuant  to  the  provisions  of  Sec- 
tion 4986  of  the  Revenue  and  Taxation  Code. 

For  your  information  it  should  be  stated  that  the  property 
was  assessed  to  J.  C.  Mather  whose  address  is  given  as  Room  801,  110 
Sutter  Street,   However,  taxes  have  not  been  paid  since  193  5  and  as 
of  May  16,  1949,  there  is  due  as  taxes,  interest  and  penalties,  the 
sum  of  4?1,740.37.   It  is  noted  in  the  letter  of  Mr.  K.  P.  Shrader, 
dated  November  23,  1949,  and  which  was  attached  to  your  correspond- 
ence, that  he  would  be  willing  to  buy  this  lot.  and  dedicate  it  to 
the  City  for  street  purposes.   In  veiw  of  the  amount  of  taxes  now  due 
on  this  property  you  may  desire  to  take  the  necessary  steps  to  have 
it  sold  at  a  tax  sale.   If  possible,  a  quit  claim  deed  should  also  be 
obtained  from  Mr.  Mather, 

You  are,  therefore,  advised  that  it  would  be  possible  for 
Enterprise  Street  to  be  dedicated  by  the  owners  of  the  fee  as  an 
open  public  street  provided  that  the  above  mentioned  conveyances 
v;e:  e  made  and  the  proposed  dedication  was  accepted  by  the  Board  of 
Supervisors. 

Respectfully  submitted, 

TJB  DION  R.  HOLM 

City  Attorney 

To:   Mr.  Sherman  P.  Duckel 

Director  of  Public  VJorks 


No.  160 

April  13,  1950 


SUBJECT:   PORTION  OF  UNION  SQUARE  MAY  BE  LEASED 
BY  PARK  COMISSION  FOR  RESTAURANT. 


Gentlemen: 

This  office  is  in  receipt  of  your  request  for  an  opinion 
as  to  whether  the  center  and  a  part  of  the  esplanade  of  Union 
Square  may  be  leased  by  the  Park  Commission  for  a  restaurant. 

OPINION 

The  first  question  to  be  decided  in  determining  whether 
a  portion  of  Union  Square  may  be  leased  by  the  Park  Commission, 
is  whether  there  is  anything  in  the  method  whereby  the  City  and 
County  of  San  Francisco  obtained  title  to  Union  Square  which 
would  preclude  the  use  of  a  portion  of  Union  Square  for  restaurant 
purposes.   See  Slavich  v.  Hamilton,  201  Cal.  299  at  p.  303,  where 
the  court  stated: 

"The  uses  to  which  park  property  may  be  devoted 
depend,  to  some  extent,  upon  the  manner  of  its 
acquisition,  that  is,  whether  dedicated  by  the 
donor,  or  purchased  or  condemned  by  the  munici- 
pality. A  different  construction  is  placed  upon 
dedications  made  by  individuals  from  those  made 
by  the  public.   The  former  are  construed  strictly 
according  to  the  terms  of  the  grant,  while  in  the 
latter  cases  a  less  strict  construction  is  adopted." 

Union  Square  was  deeded  by  John  W.  Geary,  the  first 
alcalde  of  the  Town  of  San  Francisco  on  January  3,  IS50.   Inas- 
much as  the  property  was  deeded  by  the  alcalde  of  the  Town  of  San 
Francisco  rather  than  by  a  private  donor,  I  am  of  the  opinion 
that  the  property  may  generally  be  used  for  park  purposes  and 
that  there  would  be  no  restrictions  in  the  terms  of  the  grant 
which  would  limit  the  use  of  the  property. 

Park  lands  are  held  in  trust  by  the  City  to  be  used  for 
park  purposes  and  the  second  question,  therefore,  to  be  decided 
is  whether  the  use  of  a  portion  of  a  park  for  a  restaurant  is 
consistent  with  the  trust  purposes  for  which  park  lands  are 
dedicated.   In  determining  this  question,  the  effect  which  a 
restaurant  will  have  upon  the  remaining  portion  of  the  park  must 
be  considered,  and  it  has  been  generally  recognized  by  our  courts 
that  the  use  of  a  portion  of  park  lands  for  a  restaurant  where 
such  restaurant  will  serve  the  persons  who  frequent  the  park  and 
will  attract  a  greater  number  of  persons  to  the  park,  is  a  use  of 
the  park  lands  consistent  with  the  trust  purpose  for  which  such 
lands  have  been  dedicated. 

See  Slavich  v.  Hamilton,  supra,  where  the  Court  stated  at 
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page  303: 

"It  is  a  matter  of  public  knowledge  that  the 
erection  of  hotels,  restaui^ants,  museums,  art 
galleries,  zoological  and  botanical  gardens, 
conservatories,  and  the  like,  in  public  parks 
is  common.   (Spires  v.  City  of  Los  Angeles,  150 
Cal.  64,  66  /ll  Ann.Cas.  465,  87  Pac.  1026/.) 
The  court  was  not,  at  the  time  that  case  was  before 
it,  nor  has  it  since  been,  'pointed  to  any  authority 
where  it  has  been  regarded  as  a  diversion  of  the 
legitimate  uses  of  the  park  to  establish  them,  but, 
on  the  contrary,  their  establishment  has  been 
generally  recognized  as  ancillary  to  the  complete 
enjoyment  by  the  public  of  the  property  set  apart 
for  their  benefit.'  "   (Emphasis  added). 

See  also  Hartcr  v.  San  Jose,  141  Cal.  659  at  665  where 

the  Court  stated  as  follows: 

"In  Gushee  v.  City  of  New  York,  42  App.  Div.  37, 
58  N.  Y.  Supp.  967,  it  was  held  that  the  department 
of  public  parks  had  the  right  to  lease  a  building 
in  Riverside  Park  on  the  Hudson  for  a  period  of 
years  for  restaurant  purposes.   The  court  said 
'that  in  the  control  and  management  of  the  public 
parks  of  a  great  city  it  is  perfectly  proper  to 
furnish  not  only  such  innocent  amusements  as  may 
enhance  the  pleasure  of  those  who  resort  to  the 
parks,  but  such  opportunities  for  rest  and  refreshment 
for  themselves  and  their  animals  as  may  be  required, 

will  not  be  disputed Whether, 

in  doing  these  things  the  authorities  shall  act  them- 
selves, or  whether  they  shall  be  performed  by  private 
persons  under  an  agreement  with  the  park  authorities, 
must  be  left  very  largely  to  the  discretion  of  those 
who  have  control  of  the  parks.   If,  in  their  judgment, 
it  shall  seem  better  that  the  furnishing  of  refreshment 
shall  be  farmed  out  to  some  person  for  a  consideration, 
subject  to  the  regulation  and  control  of  the  authori- 
ties, it  cannot  be  said  as  a  matter  of  law  that  such 
discretion  is  beyond  their  power.'  "   (Emphasis  added). 

The  next  question  to  be  decided  is  the  power  of  the  Park 
Commission  to  lease  lands  under  its  jurisdiction.   The  Park 
Commission  at  the  present  time  and  the  Recreation  and  Park  Com- 
mission which  will  come  into  being  pursuant  to  the  recent  Charter 
amendment,  are  empowered  to  lease  any  part  of  the  lands  under 
their  jurisdiction  for  recreation  purposes.   Here  again,  the 
question  of  whether  a  restaurant  would  be  considered  a  recreation 
purpose  must  be  considered.  This  question  is  closely  akin  to  that 
discussed  above  as  a  restaurant  being  a  park  purpose.  Where  the 
restaurant  would  be  operated  in  the  park,  and  be  open  to  all  who 
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frequent  the  park  and  would  serve  to  attract  a  greater  number 
of  persons  to  the  park,  I  am  of  the  opinion  such  use  of  park 
lands  would  be  considered  a  recreation  purpose,  and  that  the 
lease  of  a  portion  of  park  lands  for  restaurant  purpose  would 
therefore  be  proper  under  our  charter. 

As  noted  above,  whether  the  use  of  a  portion  of  park  lands 
for  a  restaurant  would  serve  the  persons  using  the  park  and  would 
attract  more  persons  to  the  park,  and  therefore  be  consistent  with 
the  use  of  park  lands  for  the  purpose  for  which  they  were  dedi- 
cated, is  a  matter  which  must  be  decided  by  the  Park  Commission  in 
its  discretion,  taking  into  consideration  the  general  area  of  the 
park,  the  amount  to  be  used  as  a  restaurant,  and  the  effect  which 
such  restaurant  would  have  as  far  as  persons  using  the  park  and 
attracting  more  persons  to  the  park.   If,  after  considering  all 
these  matters,  the  Park  Commission  in  its  discretion  would  conclude 
that  a  lease  of  a  portion  of  a  park  for  restaurant  purposes  would 
be  proper,  a  court  would  not  review  the  matter  and  substitute  its 
judgment  for  the  judgment  theretofore  made  by  the  Park  Commission 
of  a  matter  solely  within  its  discretion. 

You  are  advised  accordingly. 

Respectfully, 

DION  R.  HOLM 
City  Attorney 

To:  The  Park  Commission 
Mr.  William  Simons, 
Secretary 
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No.    161 

April  17,   1950 

SUBJECT:      SUEIISSION  TO  ELECTORATE  OF  CHARTER  AMENDIENTS;    REFER- 
ENDUTl  OF  ORDINANCE. 

Gentlemen: 

You  have  requested  an  opinion  as  follows: 

"Attached  hereto  please  find  a  copy  of  each  of  the 
charter  amendments  ordered  submitted  by  the  Board  at  the 
election  to  be  held  on  June  6,  1950, 

"In  addition  to  these  the  Board,  by  motion,  has  already 
transmitted  to  the  Registrar  of  Voters,  for  check  of  signa- 
tures, an  initiative  petition  proposing  amendment  of  Charter 
Sections  36  and  36. 1^,  relating  to  the  wages,  hours,  vacations 
and  holidays  of  members  of  the  Fire  Department,  and  there  is 
presently  being  circulated  a  referendum  petition  in  connec- 
tion with  the  recently  approved  Salary  Standardization  Ordi- 
nance. 

"Prior  to  next  Monday,  April  17th,  will  you  please  in- 
fp>rm  me  of  such  ajctions,  and  the  form  thereof,  as  are  now 
required  to  be  taken  by  the  Board  to  assure  (assuming  the  pro- 
posals other  than  the  charter  amendments  already  ordered  sub- 
mitted by  the  Board  have  been  perfected  in  accordance  with 
law)  that  all  of  such  measures  will  legally  and  properly 
appear  on  the  ballqt  for  June  6,  1950," 

OPINION 

With  reference  to  the  submission  to  the  electorate  of  amend- 
ments to  a  charter,  Section  S  of  Article  XI  of  the  Constitution, 
as  originally  enacted  in  1879,  provided  for  submission  by  the 
legislative  authority  of  a  city  "at  a  general  or  special  election". 
This  language  continued  in  the  section  through  the  amendments  of 
1887,  1890,  1892,  1902  and  1906.   The  amendment  of  1911  inserted 
the  word  "municipal"  before  the  word  "election".   The  word  "muni- 
cipal" was  deleted  three  years  later  and  did  not  appear  again. 

The  amendment  of  1914  first  enacted  the  language  providing 
for  submission  "at  either  a  special  election  called  for  that  pur- 
pose or  at  any  general  or  special  election".   This  language  con- 
tinued in  the  amendments  of  1922,  1930  and  1932  and  is  contained 
in  the  section  as  now  in  effect. 

Primary  election  laws  were  authorized  by  constitutional  amend- 
ment in  the  year  1908  and  such  a  lav;  was  enacted  by  the  Legisla- 
ture in  1909. 
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Long  prior  to  this  time,  in  I896,  in  the  case  of  PEOPLE  v. 
DAVIE,  114  Gal.  363,  the  words  then  contained  in  Section  B,    "at  a 
general  or  special  election"  were  construed  by  the  Court,   The  con- 
tention was  made  that,  since  Section  1043  of  the  Political  Code  then 
defined  a  special  election  as  one  held  to  fill  vacajicies  in  office, 
a  charter  amendment  must  be  submitted  to  the  voters  either  at  a 
general  election  or  at  a  special  election  as  so  defined.   The  amend- 
ments involved  in  the  case  had  been  adopted  at  an  election  called 
for  the  purpose  of  voting  on  them. 

The  Court  denied  the  above  contention  as  follows: 

"All  elections  are  either  general  or  special.   This 
election  was  not  a  general  election.   Hence,  it  must  have 
been  a  special  election.  This  much  is  conceded;  but  it  is 
contended  that  it  must  be  a  particular  kind  of  special  elec- 
tion, that  is,  an  election  held  to  fill  a  vacancy  in  office. 
We  find  no  warrant  in  the  language  used  to  justify  such  an 
interpretation.   A  special  election  to  fill  a  vacancy  in  office 
contemplates  haste  and  urgent  action.   The  notice  of  election 
may  be  given  for  only  five  days.   To  adopt  amendmevits  to  a 
charter  there  must  be  a  publication  of  notice  for  twenty  days, 
and  a  further  lapse  of  time  of  forty  days  before  election  day. 
Thus  the  application  of  the  construction  contended  for  would 
be  v/holly  impracticable,  and  in  this  regard  almost  nullify 
the  law.   An  election  held  for  the  single  purpose  of  voting  a 
special  tax,  or  for  the  issuance  of  bonds,  is  a  special  elec- 
tion. Yet  appellant  does  not  even  contend  that  such  an  elec- 
tion is  the  special  election  referred  to  by  the  provisions  of 
the  constitution.   Again,  no  good  reason  can  be  urged  why  such 
an  election  should  be  held  at  the  time  and  place  where  an  elec- 
tion is  being  conducted  to  fill  a  vacancy  in  office.   But 
aside  from  any  indirect  reasons  that  may  be  invoked  looking 
against  appellant's  position,  we  are  clear  that  the  meaning  of 
the  provision  itself,  gazing  squarely  at  it,  is  that  the  words 
'special  election'  refer  to  an  election  held  for  the  purpose 
of  voting  upon  the  amendments  to  the  charter.   Such  is  the 
plain  and  natural  construction  of  the  language ,  and  that  such 
was  the  intention  of  the  fraraers  of  the  instrument  we  have  no 
doubt , " 

The  Court  thus  denied  the  application  to  Section  S   of  the  Con- 
stitution of  the  definition  of  "special  election"  as  contained  in 
the  Political  Code,  It  stated  that  a  special  election  is  any  elec- 
tion not  a  general  one,  and  then  held  it  to  be  an  election  called 
for  the  purpose  of  voting  on  such  amendments. 
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In  1914  tho  word  "special"  was  expressly  given  the  broad  scope 
it  now  has.   First,  the  word  "municipal"  was  deleted,  shov;ing  that  an 
election  might  be  other  than  municipal.   Second,  it  was  expressly 
provided  that  amendments  might  be  submitted  at  elections  called  for 
that  purpose.   Third,  and  as  an  alternative,  it  was  provided  that 
amendments  might  be  submitted  at.  any  general  or  special  election. 

Hence,  the  election  at  which  amendments  are  submitted  need  not 
be  a  municipal  one  and  it  need  not  be  one  called  for  the  purpose  of 
voting  on  the  amendments.   It  is  clear,  therefore,  that  no  such  call 
is  necessary  in  the  submission  of  charter  amendments. 

The  provisions  of  the  Elections  Code  adopted  in  1939  bring 
forth  the  inquiry  v;hether  the  definitions  there  stated  are  control- 
ling in  the  interpretation  of  the  constitutional  provision.   They 
define  a  general  election,  a  special  election  and  a  direct  primary 
election. 

It  is  my  conclusion  that  the  sweeping  language  set  forth  in  Sec- 
tion B   since  1914,  together  with  the  history  of  the  language  which 
it  supplanted,  force  the  conclusion  that  the  constitutional  provision 
is  not  to  be  narrowed  in  its  interpretation  by  the  language  of  the 
Elections  Code,   It  is  to  be  noted  in  this  regard  that,  in  the  case 
of  PEOPLE  V.  Da VIE,  supra,  the  Supreme  Court  refused  to  be  bound  by 
the  definition  of  a  special  election  then  contained  in  the  Political 
Code. 

Section  S  has  been  held  to  be  self-executing  (PEOPLE  v.  HOGE, 
55  Cal.  6l2)  and  its  requirements  have  been  held  to  be  mandatory  and 
prohibitory  (PEOPLE  v.  GUNN,  35  Cal.  23^).   It  is  therefore  clear 
that  a  compliance  with  that  section  is  sufficient. 

Hence,  my  conclusion  is  that  the  orders  of  submission  of  the 
seven  charter  amendments  made  by  the  Board  of  its  own  motion  at  the 
election  to  be  held  on  June  6,  1950,  are  sufficient. 

As  to  the  amendment  proposed  by  petition,  the  duty  of  the  Board 
to  submit  it  to  the  electorate  is  a  ministerial  one.  In  this  regard 
the  Constitution  provides  as  follows: 

"If  such  petitions  have  a  sufficient  number  of  signa- 
tures the  legislative  body  of  the  city  or  city  and  county 
shall  so  submit  the  amendment  or  amendments  so  proposed  to 
the  electors." 

Submission  of  the  proposed  amendment  may  be  by  either  motion 
or  resolution.   The  Mayor  does  not  participate. 
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While  it  is  true  as  to  charter  araondments  proposed  by  the  Board 
and  those  proposed  by  petition  that  Section  S,   Article  XI  of  the 
Constitution  provides  the  controlling  law  and  the  amendments  when 
approved  become  state  law,  neither  of  these  facts  is  the  case  as  to 
the  referendum  of  an  ordinance. 

An  ordinance  is,  of  course,  not  state  law  and  the  Constitution 
provides  in  Article  IV,  Section  1,  that,  unless  otherwise  provided 
by  law,  procedure  for  exercise  of  the  referendum  power  by  a  city  may 
be  provided  by  it.   Section  1777  of  the  Elections  Code  specifically 
exempts  the  municipal  election  provisions  relating  to  initiative  and 
referendum  from  any  application  to  cities  chartered  under  Article  XI, 
Section  B,    of  the  Constitution.   The  provisions  of  the  Charter  are, 
therefore,  applicable  in  this  regard. 

You  are  therefore  advised  that  submission  at  the  election  to 
be  held  June  6,  1950,  of  charter  amendments  by  the  Board  of  its  own 
motion  as  well  as  that  proposed  by  petition  is  sufficient  without 
the  calling  of  an  election  for  the  purpose.   It  is  the  duty  of  the 
Registrar  under  Section  l82  of  the  Charter  to  call  an  election  for 
vote  on  the  initiative  measure  if  he  finds  the  measure  contains  the 
requisite  number  of  valid  signatures. 

As  to  any  n^ferendum  of  an  ordinance,  you  are  to  be  guided  by 
applicable  provisions  of  the  Charter. 

Respectfully  submitted, 


WP 


To:  Board  of  Supervisors 

Attn:   John  R.  McGrath,  Clerk 

cc:  Mayor  Elmer  E.  Robinson 


DION  R.  HOLM, 
City  Attorney. 


Opinion  No.  l62 
April  IS,  1950 


SUBJECT:   DESTROYING  OLD  ACCIDENT  FILES 
EMPLOYEES'  ACCIDENT  REPORTS 


Dear  Sir: 

This  office  is  in  receipt  of  your  request  for  an  opinion 
as  to  the  procedure  to  be  followed  in  destroying  old  accident 
files,   and  employees'    accident  reports. 

OPINION 

1.  In  reply  to  your  request  concerning  destroying  3ld  ac- 
cident files,  please  be  advised  that  Sec.  328,  Part  I  of  the  San 
Francisco  Municipal  Code,  at  page  4^  thereof,  provides  as 
follows: 

"SEC.  328.  Destruction  of  Useless  Papers. 
Any  department  head  as  defined  in  Section  20  of 
the  Charter  is  authorized  to  destroy  or  otherwise 
dispose  of  useless  papers  of  such  department  five 
(5)  years  after  receipt  thereof  and  after  they 
have  served  their  purpose  and  are  no  longer 
required.  The  Controller  shall  approve  for  such 
department  the  destruction  or  preservation  of 
papers  relating  to  financial  matters.   The  City 
Attorney  shall  also  instruct  department  heads  on 
destruction  of  papers  which  may  have  legal  sig- 
nificance. The  Retirement  Board  shall  supervise 
the  destruction  or  preservation  of  payroll  checks, 
time  cards,  etc.,  and  on  request,  payrolls,  time 
cards,  etc.,  shall  be  delivered  to  said  Retire- 
ment Board." 

You  will  note  that  as  this  subject  concerns  destruction 
of  legal  papers  that  the  City  Attorney  should  be  consulted  before 
proceeding.  It  is  further  stated  by  you  that  you  desire  to 
destroy  old  accident  records  up  to  and  including  December  31, 
1942.  We  also  note  that  you  will  make  an  exception  of  all  files 
and  claims  involving  minors. 

In  my  judgment,  it  would  be  advisable  to  keep  all  files 
at  least  ten  years,  and  as  far  as  the  minors  are  concerned,  until 
said  minors  have  reached  the  age  of  twenty- two  years. 

2,  In  reply  to  your  request  concerning  the  destruction  of 
Employees'  Accident  Reports:   As  far  as  this  request  is  concerned 
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we  see  no  reason  for  not  disposing  of  these  reports  up  to  and 
including  December  31,  1939;  inasmuch  as  the  Retirement  Board 
had  complete  copies  of  all  these  files. 

Respectfully  submitted, 

DION  R.  HOLM 
City  Attorney 


To:  Mr.  Donald  Mazzoni 

General  Claims  Agent 
Municipal  Railway 


EPB 
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No.  163 

April  18,  1950 

SUBJECT:   AUTHORITY  TO  WORK  EMPLOYEES  IN  EXCESS  OF  EIGHT  HOURS  PER 
DAY  IN  VIEW  OF  SECTION  1817  OF  THE  LABOR  CODE. 

Dear  Sir: 

This  office  is  in  receipt  of  your  request  for  an  opinion  as 
follows: 

"Attached  hereto  is  a  letter  dated  March  7,  1950  from 
the  Walsh  Construction  Company,  and  associates,  who  have  just 
begun  the  construction  of  our  Southeast  Sewage  Treatment  Plant, 
requesting  formal  authorization  to  work  their  forces  in  ex- 
cess of  eight  hours  per  day  and  forty  hours  per  week. 

"The  specifications  for  the  Walsh  Construction  Compai^s 
contract  include  on  pages  la  to  3a,  certain  extracts  from 
Ordinance  No.  9.0923  as  amended  by  Ordinance  No.  9.0925. 
Paragraph  (5)  on  page  2a  prohibits  work  in  excess  of  eight 
hours  a  day  and  forty  hours  a  week  and  is  similar  to  Section 
75  (j)  of  the  Public  Works  Code.  Pages  4A  to  6A,  of  the  speci- 
fications, set  forth  Resolution  No.  93^3  establishing  the 
current  wage  scales  for  public  work  in  San  Francisco.   These 
wage  scales  apparently  contemplate  work  in  excess  of  eight 
hours  a  day  and  five  days  a  week  and  so  are  in  conflict  with 
the  above  ordinances  and  code  provision.   Copies  of  the  above 
pages  of  the  specifications  are  attached  for  reference. 

"\ifill  you  please  advise  me  if,  in  view  of  California 
Labor  Code  Paragraph  IS17  referred  to  by  the  V/alsh  Construc- 
tion Company  or  for  any  other  reason,  I  can  give  the  request- 
ed authorization." 

OPINION 

It  has  been  ascertained  from  the  Department  of  Justice  of  the 
State  of  California  and  the  office  of  Governor  Earl  Warren  that 
Governor  Warren  has  never  proclaimed  that  the  emergency  mentioned 
in  Section  IS17  of  the  Labor  Code  has  ceased.  That  portion  of  Sec- 
tion IB17  is  still  effective  which  provides  that  employees  of  con- 
tractors working  on  public  works  may  be  employed  in  excess  of  eight 
hours  per  day  provided  that  all  hours  worked  in  excess  of  eight 
hours  per  day  shall  be  paid  at  not  less  than  one  and  one-half  times 
the  basic  rate  of  pay. 

There  is  no  provision,  however,  in  any  of  the  sections  of  the 
Labor  Code  as  to  the  nvimber  of  days  per  week  an  employee  may  work. 

Section  9^  of  the  charter  of  the  City  and  County  of  San 
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Francisco,  which  section  was  incorporated  into  the  contract  in  ques- 
tion, provides  that  all  work  performed  under  the  contract  shall  be 
on  an  eight  hour  maximum  for  any  calendar  day.   However,  the  legis- 
lature has  preempted  this  field  of  legislation  in  so  far  as  this 
particular  requirement  is  concerned.   In  view  of  the  fact  that  Sec- 
tion IS17  of  the  Labor  Code  supersedes  this  requirement  of  the 
charter,  the  legislation  of  the  Labor  Code  would  prevail. 

We  are  now  faced  with  Ordinance  No.  9.0923,  as  amended  by 
Ordinance  No,  9.0925,  which  also  became  part  of  the  contract.  This 
ordinance  provides: 

"No  person  performing  labor  or  rendering  service  in 
the  performance  of  any  contract  or  subcontract  for  the 
work  herein  required  shall  perform  labor  for  a  longer 
period  than  4O  hours  per  week,  or  5  days  at  S   hours  each, 
except  in  those  crafts  in  which  a  shorter  work  week  now 
prevails  by  agreement  in  private  employments." 

As  has  already  been  pointed  out,  the  provision  of  the  ordinance  as 
incorporated  in  the  contract  providing  for  the  S  hour  day  is  con- 
trolled and  superseded  by  Section  1^17  of  the  Labor  Code,   The  con- 
tractor therefore  may  employ  his  employees  for  a  period  in  excess 
of  8   hours  per  day,  keeping  in  mind  that  all  overtime  in  excess  of  S 
hours  must  be  paid  for  at  not  less  than  one  and  one-half  times  the 
basic  rate.   As  there  is  no  provision,  however,  in  the  Labor  Code 
with  respect  to  the  number  of  days  an  employee  may  work,  the  pro- 
visions incorporated  in  the  contract  would  prevail,  and  an  employee 
therefore  may  not  be  employed  more  than  5  days  a  week. 

You  are  therefore  advised  that  you  may  authorize  employment  in 
excess  of  S   hours  a  day,  with  the  understanding  that  all  hours  work- 
ed in  excess  of  S   hours  per  day  shall  be  paid  for  at  not  less  than 
one  and  one-half  times  the  basic  rate  and  not  to  exceed  5  days  per 
week. 

Respectfully  submitted. 


EIF 

To:  Mr.  Sherman  P.  Duckel, 

Director  of  Public  Works, 

cc:  Mayor  Elmer  E,  Robinson, 


DION  R.  HOLM, 
City  Attorney. 


No.  164 
April  18,  1950 


SUBJECT:   CHARTER  SECTION  151.3;  RIGHTS  OF 
CERTAIN  MUNICIPAL  EMPLOYEES  TO 
OVERTIFiE  PAY  DURING  EIGHT-HOUR  SHIFT. 


Dear  Sir: 


follows: 


I  have  received  your  request  for  an  opinion  as 


"Several  hundred  employees  in  the 
municipal  service  engaged  in  crafts  whose 
compensations  are  fixed  under  the  provisions 
of  section  151.3  of  the  charter  are  working 
S   hours  in  the  city  service  pursuant  to  the 
provisions  of  the  salary  ordinance  and  at 
straight  time,  although  the  collective  bar- 
gaining agreements  for  these  crafts  provide 
for  a  shorter  work-day  than  the  city  work-day 
of  S   hours  with  provision  for  premium  pay  for 
work  in  excess  of  the  shorter  work-day  speci- 
fied in  the  collective  bargaining  agreements. 
These  classifications  are:   A56  Bricklayer 
and  A52  Hod  Carriers,  whose  work-day  in 
private  employment  is  6  hours  with  double  pay 
for  work  in  excess  of  6  hours;  and  class  0263 
Granite  Cutter  and  A3 54  Painter  with  a  7-hour 
work-day  in  private  employment  with  double 
time  in  excess  of  7  hours.   In  addition,  the 
following  culinary  crafts  have  established 
a  72-hour  work-day  in  private  employment  with 
premium  pay  at  time  and  one  half  for  work  in 
excess  of  7g-hours  —  16  Pastry  Cook,  17  Baker, 
110  Cook's  Assistant,  111  Griddle  Cook, 
112  Cook,  114  Junior  Chef,  116  Chef,  and 
152  Counter  Attendant. 

"As  we  understand  the  decision  of  the  court 
in  the  above  mentioned  litigation,  city  employees 
whose  compensations  are  fixed  under  section 
151.3  are  entitled  to  pay  in  exact  accord  with 
the  pay  they  would  receive  in  private  employment 
for  similar  service.  This  would  mean  that  Brick- 
layers, for  instance,  who  are  now  and  have  worked 
for  the  city  8  hours  per  day  and  have  received 
$3  per  hour  straight  time  or  ^^.24  per  day,  should 
have  received  ^30  per  day  for  such  service  be- 
cause they  would  have  been  paid  ^(^30  in  private 
employment  for  8  hours  work  in  one  day. 
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"Will  you  kindly  advise  us  if  our  in- 
terpretation of  this  matter  as  herein  stated 
is  correct,  because  if  we  are  correct  it 
becomes  necessary  for  the  departments  em- 
ploying this  personnel  to  review  the  entire 
matter  to  determine  if  such  employees  should 
be  placed  on  work  schedules  conforming  to 
private  employment,  or  if  they  desire  to  con- 
tinue the  present  municipal  work  schedules 
with  premium  pay  for  work  in  excess  of  the 
private  employment  work  hours. 

''Your  early  advice  on  this  matter  is  re- 
quired in  order  to  protect  the  city  against 
increasing  the  liability  which  now  exists." 

OPINION 
In 

Adams  v.  VJolff.  Sk   Cal.  App.  2d  k35, 

the  suit  which  gives  rise  to  the  issues  presented  in  your 
request,  the  court  was  called  upon  to  resolve  the  rights 
of  certain  municipal  employees,  whose  salaries  were  required 
to  be  fixed  under  section  151.3  of  the  charter,  to  the  paid 
holidays  and  premium  pay  differentials  (for  night  shift 
work)  allowed  under  the  collective  bargaining  agreement  in 
force  in  their  respective  craft  in  private  employments.  The 
rights  of  the  municipal  employees,  in  those  respects,  were 
held  to  be  identical  with  those  afforded  under  the  applicable 
collective  bargaining  agreement.   A  hearing  was  denied  by 
the  Supreme  Court. 

The  following  language  of  the  court  is  applicable 
to  the  issues  raised  in  your  request  (pp.  444-445): 

"5,':  ♦  >;«  It  will  be  remembered  that  the 
matters  in  dispute  relate  to  holiday  pay 
and  premium  pay  on  the  night  shifts.   Sec- 
tion 151.3  requires  the  'rate  of  pay'  to  be 
fixed  in  the  manner  there  set  forth.  =:•  *  =■= 
It  is  quite  apparent  that  it  was  the  intent 
of  section  151.3  to  give  to  the  public  em- 
ployees of  the  type  here  involved  the  same 
take  home  pay  received  by  private  employees 
in  the  same  industry.  That  means  that  when 
the  public  employees  work  on  a  night  shift, 
or  where  a  work  week  is  interrupted  by  a 
holiday  they  are  to  receive  the  same  pay  that 
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"private  employees  would  receive  for  vfork 
similarly  performed.   It  is  quite  obvious 
that  night  shift  pay  and  pay  for  holidays 
is  part  of  the  'basic'  rate  of  pay,  and  is 
as  much  a  part  of  the  wage  structure  as  the 
hourly  wage  itself,  -f  -^  '^   The  'basic'  'rate 
of  pay'  is  the  take  home  pay  of  the  employee. 
The  charter  provision  guarantees  that  the 
take  home  pay  of  public  employees  shall  be 
the  same  as  private  employees.  That  obviously 
includes  holiday  and  premium  pay  for  night 
work." 


In 

Adams  v.  City  and  County  of  San  Francisco, 
94  A.C.A.  6IF7 

the  court  reaffirmed  the  validity  of  its  foregoing  holdings. 
In  this  latter  case,  also,  the  Supreme  Court  denied  a  hear- 
ing. 

It  is  my  belief  that  the  following  conclusion,  in 
light  of  the  above  noted  cases,  is  inevitable: 

Whenever  a  municipal  employee  whose  salary  is  fixed 
under  section  151.3  works  for  the  same  period  of  time  as  is 
worked  by  a  privately  employed  person  in  the  same  group  or 
craft,  e.g.,  eight  hours,  he  must  receive  the  same  pay  as 
would  be  received  for  that  period  of  work  by  the  privately 
employed  person.   The  fact  that  a  portion  of  the  total  pay 
received  for  that  period  by  the  privately  employed  person 
is  by  way  of  overtime  or  premium  pay  does  not  alter  the 
conclusion  just  drawn,  the  only  test  being  the  amount  of 
pay  received  for  the  number  of  hours  worked.   As  is  said 
in  Adams  v»  Wolff  (page  445), 

"The  charter  provision  guarantees  that  the 
take  home  pay  of  public  employees  shall  be 
the  same  as  private  employees." 

You  are  advised,  then,  that  city  and  county  employees 
whose  pay  is  fixed  by  section  151.3,  whenever  their  total 
hours  worked  are  in  excess  of  the  basic  work  day  or  week  set 
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out  in  the  collective  bargaining  agreement,  must  receive 
the  same  amounts  of  pay  as  would  be  paid  for  the  same 
number  of  hours  worked  to  a  privately  engaged  employee 
under  the  same  collective  bargaining  agreement. 


Respectfully  submitted, 


DION  R.  HOLM,  City  Attorney. 


TO:   MR.  W{.    L.  HENDERSON,  Personnel 
Director  and  Secretary,  Civil 
Service  Commission 
151  City  Hall,  San  Francisco  2 


WFB 


Opinion  No.  165 
April  19,  1950 

SUBJECT:   DEDICATION  OF  PUBLIC  STREET  BY  USER; 

GREENWICH  STREET,  HYDE  TO  LEAVENWORTH  STREETS, 

Dear  Sir: 

This  office  is  in  receipt  of  request  from  you  for  opinion 
which  reads  as  follows: 

"Greenwich  Street,  between  Hyde  and  Leavenworth 
Streets,  is  an  open  public  street.  Plans  for  the  im- 
provement of  this  block  were  prepared  in  1912  by  a 
private  engineer,  work  constructed  by  a  private  con- 
tractor and  paid  for  by  the  property  owners.   There  was 
no  City  inspection  on  the  work,  and  it  was  never  accepted 
by  the  City. 

"The  work  consisted  of  a  winding  basalt  block  pave- 
ment 14  feet  in  width  for  a  portion  of  the  block,  starting 
at  Hyde  Street;  then  a  section  of  asphalt  pavement  ending 
with  a  crosswalk;  then  a  planted  area  with  crosswalks;  and 
terminating  in  a  bulkhead  at  the  vest  line  of  Leavenworth 
Street,  Stairways  were  built  at  various  places  allowing 
for  pedestrian  traffic  for  the  entire  block,  but  vehicular 
traffic  was  limited  to  ingress  and  egress  from  Hyde  Street 
All  the  improvements  conform  to  existing  buildings. 

"The  Board  of  Supervisors  by  Ordinance  No.  7749 
(New  Series),  approved  October  21,  1927,  authorized  and 
ordered  the  reconstruction  and  repair  of  Greenwich  Street 
from  Hyde  Street  easterly  under  supervision  of  the  Board 
of  Public  Works  of  the  City  and  County  of  San  Francisco  and 
appropriated  |4,050  out  of  Budget  Item  Si   -  Fiscal  Year 
I927-I92S.  The  Bureau  of  Street  Repair,  in  accordance  with 
this  order,  reconstructed  a  portion  of  the  street  area  and 
constructed  curbs. 

"No  part  of  the  street  in  this  block  was  ever  accepted 
by  resolution  of  the  Board  of  Supervisors. 

"As  to  the  portion  which  was  improved  by  the  City  in 
1927,  advice  is  requested  on  these  matters: 

1,  Did  performance  of  the  work  by  the  City  constitute 
an  acceptance  of  that  portion  of  the  street  on 
which  the  work  was  done? 

2,  If  not,  could  that  portion  of  the  street  now  be 
accepted  by  the  City? 

3,  If  the  answer  is  'No'  in  both  of  the  above,  is 
the  City  now  obligated  to  maintain  the  particular 
work  done  by  the  City  in  1927?" 

OPINION 

Investigation  disclosed  that  this  particular  street  area  was 
set  out  as  an  open  public  street  in  the  Van  Ness  Map  of  1S55. 


Page  #2 

The  pertinent  point  raised  by  your  query  is  whether  the  City 
and  County  of  San  Francisco  has  accepted  Greenwich  Street  between 
Hyde  and  Leavenworth  by  authorizing  and  ordering  the  reconstruction 
and  repair  of  said  Greenwich  Street  and  by  the  further  fact  that 
said  Greenwich  Street  has  been  an  open,  public  street  since  1855, 
a  period  of  95  years. 

In  Ball  V.  Stephens.  68  C.A.(2d),  8i+3 ;  158  P.  {2d)  207,  the 
court  stated  as  follows,  beginning  on  page  846; 

"...  The  law  was  stated  in  the  early  case  of 
Harding  v.  Jasper  (i860),  14  Cal.  642,  647-8,  as 
follows:   'The  vital  principle  of  the  dedication, 
is  the  intention  to  dedicate;  and  whenever  this  is 
unequivocally  manifested,  the  dedication,  so  far  as 
the  owner  of  the  soil  is  concerned,  has  been  made. 
Time,  therefore,  though  often  a  very  material  in- 
gredient in  the  evidence,  is  not  an  indispensable 
ingredient  in  the  act  of  dedication.   If  accepted 
and  used  by  the  public  in  the  manner  intended,  the 
dedication  is  complete — precluding  the  owner  and  all 
claiming  in  his  right,  from  asserting  any  ownership 
inconsistent  with  such  use.  Dedication,  therefore, 
is  a  conclusion  of  fact,  to  be  drawn  by  the  jury  from 
the  circumstances  of  each  particular  case;  the  whole 
question,  as  against  the  owner  of  the  soil,  being, 
whether  there  is  sufficient  evidence  of  an  intention 
on  his  part  to  dedicate  the  land  to  the  public  use  as 
a  highway.'   In  Smith  v.  San  Luis  Obispo  (1892),  95 
Cal.  463  /30  P.  591/,  the  court  quoted  from  Harding  v. 
Jasper,  saying  that  the  case  had  been  cited  and  ap- 
proved by  the  court  down  to  that  time  and  accords  with 
the  best  considered  cases  in  many  other  states,  and  it 
was  said  (p.  470):  '.  ,  .we  think  the  use  of  the  street 
by  the  public  for  a  reasonable  length  of  time,  where 
the  intention  of  the  owner  to  dedicate  is  clearly  shown, 
is  sufficient,  without  any  specific  action  by  the  muni- 
cipal authorities,  either  by  resolution  or  by  repairs 
or  improvements.'   In  People  v.  Power,  supra,  38  Cal. 
App.  181,  after  reviewing  section  2618  and  other  Political 
Code  sections,  the  court  said  (p.l85) :   'Notwithstanding 
the  statutory  provisions  above  noted,  it  does  not  appear 
that  a  formal  declaration  by  the  board  of  supervisors 
has  ever  been  held  to  be  under  all  circumstances  essential 
to  the  creation  of  a  public  highway.'   It  was  said  in 
Venice  V.  Short  bine  Beach  Land  Co.  (1919),  I8O  Cal. 447, 
450  /181  P. 658/:   'It  is  not  necessary  that  the  acceptance 
by  the  public  be  manifested  by  any  direct  action,  ordin- 
ance or  declaration  of  the  public  authorities.   "Such 
acceptance  may  be  shown  by  mere  user  without  any  formal 
action  in  relation  thereto  by  the  municipal  authorities." 
(Monterey  v.  Malarin.  99  Cal.  293,  /33  P.  84O/.)'" 
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In  the  case  of  Neil  v.  City  of  Glendale,  106  Cal.  App.  553 
the  court  likewise  considered  the  same  general  problem,  and  laid 
down  the  following  general  principles: 

"The  rules  of  law  concerning  the  fundamental  re- 
quirements of  a  common-law  dedication  of  private 
property  to  public  use  are  well  established. 

"1.  There  must  be  an  intent  to  dedicate  (commonly 
referred  to  as  the  animus  dedicandi)  by  a  person 
legally  entitled  to  make  a  dedication. 

"2.   There  must  be  an  accept  nee  of  the  property 
on  behalf  of  the  public. 

(a)   This  acceptance  may  be  shown  by  some 
formal  act  of  acceptance  made  by  a  competent 
legislative  body;  or,  (b)  by  user  on  the  part  of 
the  public  in  such  a  manner  and  for  such  a  length 
of  time  as  clearly  to  indicate  the  intention  of 
the  public  to  accept  the  offer  on  the  terms  and 
conditions  upon  which  it  was  made." 

To  the  same  effect,  see: 

City  of  Santa  Clara  v.  Ivancovich, 
47  Cal.  App.  (2d)  502,  509; 

County  of  Sacramento  v.  Lauszus, 
47  Cal.  App.  (2d)  639,  545; 

Marshall  v.  Standard  Oil  Company, 
17  Cal.  App.  (2d)  1926. 

It  is  evident  from  the  cases  cited  that  a  dedication  took  place 
due  to  user  by  the  public  as  an  open,  public  street,  and  also  by  the 
act  of  the  Board  of  Supervisors  in  recognizing  this  portion  of 
Greenwich  Street  as  an  open  public  street  in  ordering  its  reconstruc- 
tion and  repair. 

You  are  therefore  advised  that  the  act  of  the  Board  of  Super- 
visors in  authorizing  the  reconstruction  and  repair  of  Greenwich 
Street  between  Hyde  and  Leavenworth  Streets  accepted  said  street, 
and  the  City  and  County  of  San  Francisco  is  obligated  to  maintain 
said  street. 

Respectfully  submitted, 

DION  R.  HOLM 
RJB  City  Attorney 

To:  Sherman  P.  Duckel 

Director  of  Public  Works. 

cc:  Chief  Administrative  Officer 
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City  and  County  of  San  Francisco 


CITY  ATTORNEY 
CITY   HALL 


OPINION  NO,   166 


April  21,   1950 

SUBJECT:      EFFECT  OF   ADAMS  ▼.   CITY  AND  COUNTY   OF  SAN  FRANCISCO 
UPON  VACATION  PRIVILEGES  OF  CERTAIN  MUNICIPAL 
EMPLOYEES  WHOSE  SALARY  IS  FIXED  UNDER  CHAifTER 
SECTION   151.3 

Honorable  Harry  D,   Ross,   Controller 

City  Hall 

San  Francisco,  California 

Dear  Sir: 

Your  x*ecent  letter  roqueating  opinixms  relf^ti^  to  vacation 
allowance  and  other  mattara  thaV-baTe^^sen  by  reason  of 
the  recent  decision  of  the  ca^eT  of  ^WiMS  ir.  43ITY,  AND  COUNTY 


wa^8  roc 


eived. 


OV  ijAU  Flu^iXlJZij,   hereina 

In  an  endeavor  to  cooporu 
tions  asked  in  the  order 
out  giving  lengthy  le, 
to  accomplish  due  t,tyX,h9 
today 


Nuiy  of  the  queatior(a  aske^  by  you  cannot  be  completely  answer- 
ed,  as  it  is  appi^ent\  to  ue  ^hut  loany  will  result  in  litigation 
and  it  is  impo^ible  ti>  det^^ii)^  what  the  Judgment  of  the  courts 
may  be.  ) 


will  answer  the  ques- 
mt  they  h^Ve  been  presented,   with* 
'eksonings^   as  this  is  impossible 
ict\thalK  you  desire  ay  views  by 


■\   / 

It  is  to  be  under st(Qodthaj>^ the  answers  that  are  given  in  this 
opinion  are  not  wholly  complete,   as  time  limitations  prevent 
full   research  on  these i questions.     Even  if  time  were  available, 
it  is  more  th^m  liicel/  that  no  precedence  or  authority  would 
be  found  that  would  r&eet  the  particular  provisions  of  our 
charter  and   t^ie   cqjrlstruction  that  has  been   placed  upon  it  re-    ^ 
oently  by  the  Bietrict  Court  of  Appeal*  1 

If  upon  further  study  I  have  reason  to   amplify  or  qualify  some 
of  the  answers  given,   I  reserve  that  ri^^t. 

Turning  to  your  first  group  of  questions,   they  are  as  follows: 


ooaiDHAW^  haS  ^o  ythuoD  qua  ytiO 


ddi  .OM  M0im<10 


V3MHOTTA   VTC 
JJAH   VTIO 


(K«i    ,IS  IliqA 

OOeiOMAfll  VIA2  "^O   YT4aO0  QWA  YTIO    .▼  EMAOA   10  TOS^'^a      :T0aiaU2 

jAqioiwuM  wiATHao  'io  eaoajiviJi'i  hoitaoav  mo'iu 

saThAHO  iiaanu  aaxi^  ai  ykajae  aeoHw  eaaYOJ'Ma 

t.in  woiToae 


'I^IIOT^nnC     . 


1X18  iBwSl 


r  aWAl- 

-••C/p    9ti3    1  II  Iw 

•Idlae_ . 

X(i  vw«lY  xa  •i^aab  x;c 


a9M'X*qoo9  oJ  lovushns  ns  nl 

'  lebi  III  b*i8a  enoli 

/i  ^>i6-    >.   -Afwi  anivjts   iuo 

39%   erlj  oJ   aub  /iallqaioooa  o^ 

ii^'^^qqA  ai  ;ti  %m   .be 
.-,;.     .-   yIdJ:e«o^^^^   8l  ;$t  boa 
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"lo  it  th«  obligation  of  City  Officials  to  collect  from 
employees  whose  compensations  are  fixed  under  the  pro- 
visions of  Section  151.3  of  the  Charter  the  difference 
between  the  ▼acation  allowance  provided  for  in  the  col- 
lective bargaining  agreements  of  the  crafts  to  which 
they  belong  and  the  two  weeks  annual  paid  vacation  al» 
lowances  they  tuive  received  under  Section  151  of  the 
Charter? 

"If  80, 

'*(a)   For  what  period  should  the  calculations  as  to  such 
difference  be  nade? 

"(b)  What  procedure  should  be  followed  in  making  such 
collections? 

"(c)  Will  the  new  Charter  section  numbered  151*4  apply 
to  employees  whose  salaries  are  fixed  pursuant  to 
the  provisions  of  Section  151*3  of  the  Charter?" 

In  response  to  your  question  first  above  set  out,  there  is  a 
marked  divergence  of  authority  with  regard  to  whether  such  un- 
authorized vacation  allowances  might  be  recovered  from  the  em- 
ployees who,  in  good  faith,  accepted  such  allowancea  in  the  be- 
lief that  our  charter,  oz*dinances  and  civil  service  rules  en- 
titled them  to  such  benefits,  and  only  aft^r  the  officers  and 
department  heads  irnder  whom  they  served  had  authorized  such  va- 
cation allowances.   Some  authorities  take  the  rigid  view  that 
all  unauthorized  payments  may  be  recovered  (See  McQUILLIN,  MUNI. 
CORPS.  (3rd  Bd«),  Vol.  4,  page  S9) ,   while  others  take  the  so- 
called  humanitarian  view  and  say  that  such  sums  cannot  be  re- 
covered from  the  employee  (See  McWUILLIN,  supra,  pages  91-92). 
To  my  present  knowledge,  no  California  authority  is  existent  on 
the  precise  issue  involved.  It  is  my  feeling  that,  because  of  the 
Justice  and  equity  of  such  view,  our  courts  would  be  Inclined  to 
the  latter  of  those  two  lines  of  authority* 

In  answer  to  (a)  above,  if  such  vacation  allowance  payments  are 
recoverable,  it  would  seem  that  the  calculations  should  be  made 
as  of  the  date  when  the  "rate  of  pay"  provisions  of  section  151*3 
became  effective  —  i.e.,  January  15,  1946. 

In  answer  to  (b)  above,  and  if  such  vacation  allowance  payments 
are  recoverable,  the  procedure  set  out  in  section  54*1,  MUNICIPAL 
CODE,  should  be  followed. 

Tour  question  (c)  above  presents  some  direly  distressing  problems. 
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Since  you  are  requesting  an  immediate  ansi«er  to  your  queries  to 
enable  you  to  report  (under  Section  IBJ   of  the  Chnrter)  to  the 
Board  of  Supervisors  the  effect  of  proposed  section  151*5  upon 
the  tax  rate,  the  most  pointed  answer  that  can  be  given  you  to 
(c)  above  is  that  nothing,  less  than  a  Judicial  determination  of 
the  application  of  section  151*4  to  the  "groups  and  crafts"  em- 
ployees would  afford  any  certainty  in  the  content  of  such  report* 

There  is  good  authority  for  the  proposition  that  since  151*4  is 
later  in  time  of  adoption  than  151*3,  and  since  the  vacation  pro- 
Yisions  (sec*  151*4)  are  now  separated  from  section  151  (See 
ADAMS  V.  CITY  AND  COUNTI  OF  3Ali   FKAliCiaCO,  94  A.C.A.  616)  and 
since  section  151*4  is  deemed  to  have  been  adopted  with  ADAMS  v* 
WOLFF  04  Cal.  App.  (2)  435,  in  mind  (See  McFADUSN  v.  JORDAN,  32 
Cal,  (2)  330),  it  is  the  intent  of  section  151*4  to  extend  the 
vacation  privileges  therein  provided  for  to  all  city  employees, 
even  those  in  the  "groups  and  crafts'*  whose  pay  is  fixed  under 
section  151*3*  While  such  conclusion  is  not  without  doubt,  it  is 
suppozted  by  representative  authority.  Under  auch  view,  proposed 
section  151*5  would  not  increase  or  affect  the  tax  rate  because 
it  would  give  the  "groups  and  crafts"  employees  nothing  more  than 
is  already  given  them  under  section  151*4,  as  of  the  effective 
date  of  section  151*4  —  i*e.,  January  1,  1951* 

Your  next  set  of  queries  are  as  follows: 

"1*  For  those  classifications  in  Section  6   and  9  of  Ordi- 
nance 5467  wherein  the  compensation  fixed  is  the  pro- 
duct of  agreements  generally  prevailing  throughout 
the  industry  are  the  related  employees  entitled  to 
vacation  allowances 

(a)  based  upon  the  charter  provision,  or, 

(b)  based  upon  the  agreements  generally  prevailing 
throughout  the  industry* 

"2*   For  those  classifications  >i^erein  the  compensation  fixed 
is  not  premised  upon  any  agreement  or  agreements  general' 
ly  prevailing  throughout  the  industry 

(a)  were  the  compensations  legally  fixed  by  said  ordi- 
nance, or, 

(b)  should  they  have  been  fixed  pursuant  to  the  pro- 
visions of  Section  151  of  the  Charter  and  not  later 
than  April  1,  1949,  or, 


et\ 


(c)   in  the  event  they  were  legally  fixed  pursuant  to 
the  provisions  of  Section  151*3  then  upon  what 
basis  are  they  to  be  allowed  vacations?" 
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In  responss  to  question  1«    (a)   above,   the  answer  nist  be  in  the 
negative  under  the  declarations  contained   in  ADkliS  v.   CITY  AND 
COUNTY  OF  iiAH  FHANCIoCO,   supra.      Hence,   and  under  that  same  case, 
the  answer  to  1*   (b)   above  roust  be  in  the  affirmative* 

In  response  to  question  2.    (a)   above,   ny  answer  is  in  the  affirma- 
tive.    The  necessities  of  the  situation,   as  a  natter  of  aditinis- 
trative  procedure,   demanded  that  the  rates  of  pay  for  such  Fore- 
men and  Sub-Foremen  be  fixed  higher  than  those  employees  over  whom 
they  exercised  supervision.     General  custom  in  both  private  and 
public  eoployraent  Justified  the   resort  to  the  prt>cedure   adopted      --i 
in  enacting  Ordinance  No.   5467,   and  their  inclusion  therein. 

Hence,  my  answer  to  question  2,    (b)   above  is  in  the  negative. 

In  response  to  question  2.    (c)   above,   you  are  advised  that  since 
the  procedure  under  section  151*3  was  properly  adopted  in  fixing 
the   rates  of  pay  of  such  Foremen  and   Sub-Foremen,    and  since  the 
court  in  ADAMS  v.   CITY  AND  COUNTY  OF  SAN  FKANCISCO  said  that  va- 
cations  were  a  part  of  the  rate  of  pay,    such  employees  are  en- 
titled to  only   such  vacation  privileges  as  ai*e  gz^nted  by  the 
collective  bargaining  agreements  relating  to  the  groups  or  crafts 
to  which  their  respective  classifications  relate,    even  though  such 
agreeotnts  do  not  fix  a  rate  of  pay  for   such  Foremen  and  Sub-Foremen* 

Tour  next   set  of  inquiz^es  are   as  follows: 

"Ordinance  546?  xinder  Section  fi  fuz*ther  provides  for  the  com- 
pensation for  certain  classes  in  the  street  railway  service  under 
the   sub  caption  of  S-Street  Railway  Workers.     Vlith  regard  to  these 
classifications,   may  I  also  have  your  opinion  as  follows: 

"(a)     Are  these  classes  entitled  to  the  vacation  allowance 
provided  in  the  Charter,  or, 

"(b)     If  t^ieir  compensation  is  premised  upon  the  two  highest 
agreements  generally  prevailing  throughout  the  industry, 
is  their  vacation  allowance  to  be  based  upon  such  agree- 
ments,  or, 

"(c)      If  the  answer  to   (a)   la  yes  and  inasmuch  as  the  Court 
in  the  Adams  Case  said  vacation  allowance  is  a  part  of 
compensation  is  such  vacation  allowance  to  be  considered 
in  the  fixing  of  compensations  and  how?** 

In  response  to  question  (a)  above,  my  answer  is  in  the  affirmative. 

In  response  to  questions   (b)   and    (c)   above,   you  are  advised  that 
both  must  be  answered  in  the  negative.     Those  portions  of  section 
151.3  having  to  do  with  the  fixing  of  compensation  for  platform 
employees  and  bus  operators  of  the  municipal   railway  were  not  in 
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issue  in  the  two  ADv\MS  oases,  supra.  Since  special  provision  is 
Bade  for  them  in  separate  portions  of  the  same  section,  under 
faailiar  principles  of  statutory  interpretation  their  rights  to 
compensation  must  be  viewed  as  being  intended  to  be  separate  and 
apart  from  the  ''groups  and  crafts'*  employees  covered  therein. 
Furthermore,  the  portions  pertaining  to  the  railway  personnel 
above  noted  mention  the  certification  of  '•wage  schedules"  to  the 
board,  and  the  fixing  by  the  board  of  "wage  schedules'*  for  such 
railway  personnel.   It  is  my  opinion  that  "wage**  means  money,  and 
while  '*rate  of  pay"  includes,  as  the  ADAMS  cases  establish,  bene- 
fits other  than  payments  of  money,  the  only  connotation  to  be  given 
to  "wages"  is  "money*'.  Hence,  it  is  my  opinicm  that  the  vacation 
rights  of  platform  employees  and  bus  operators  of  the  municipal 
railway  are  not  affected  by  the  decision  in  AQm3   v.  CITY  AND 
COUNTY  OF  SAN  FliANGlbCO, 

You  also  ask  my  opinion  on  the  following  question: 

"Are  employees  whose  compensations  have  been  fixed  by  Sec- 
tion 151.3  entitled  to  bo  paid  vacation  allowance  aa  provided  in 
Section  151  of  the  Charter,  in  the  event  that  collective  bargain- 
ing agreements  do  not  provide  for  vacation  allowances?" 

In  response  thereto,  my  answer  is  in  the  negative.   (See  ADAMS  v. 
CITY  AND  COUNTY  OF  SAN  FIl^NCI3C0,  supra.) 

JVext  you  ask  ny  opinion  as  follows: 

"Attached  hereto  is  a  copy  of  the  Civil  Service  Commission 
instructions  dated  January  26,  1950,  concerning  vacations  for 
employees  for  crafts  whose  compensations  are  fixed  pursuant  to 
collective  bargaining  agreements,  as  provided  in  Section  151.3 
of  the  Charter, 

"With  the  exception  of  Classifications  M53,  M54,  M55,  M57, 
and  M60  no  provision  has  been  made  in  either  the  Salary  Ordinance 
or  the  Salary  Standardisation  Ordinance  for  the  fiscal  year  1949- 
50  for  vacations  for  any  of  the  classes  listed. 

"Inasmuch  as  the  Salary  Ordinance  constitutes  the  legal 
basis  for  check  by  the  Civil  Service  Commission  and  the  Controller, 
■ay  racations  provided  by  colloctive  bargaining  agreeraents,  but  not 
included  in  the  Salary  Ordinance,  be  legally  paid  by  the  Controller? 

"If  the  Controller  cannot  pay,  has  the  Board  of  Supervisors 
the  power  to  enact  legislation  to  permit  vacation  payments  as  out- 
lined in  the  attached  Civil  Service  Commission  schedule?" 

In  response  to  the  first  question  above,  you  are  advised  that  the 
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raault  of  the  court* a  holding  in  kDklAS  v.   CITL   AND  COUNTY  OF  SAN 
FHANCISCO  ia  to  limit  the  effect  of  the  vacation  grant  iinder  aeo- 
tion  151  so  as  to  x*elegate  the   "groups  and  crafta"  employees  to 
such  vacation  rights  as  are  afforded  by  the   respective  collective 
bargaining  agreements  pertaining  to  their  groups  and  crofts.     The 
decision  of  the  court  limits  the  operation  of  auction  151  in  favor 
of  the  groups  and  crafts  employees,    but  an  ordinance  of  the  board 
of  supervisors  could  not  result  in  the   same  limitation*     Such  it 
ao  for  the  reason  that  the  power  of  the  board  to  legislate  cannot 
reduce  a  charter-given  right   in  the  respects  involved.      So,   then, 
the  fact  that   the  Annual  Salary  Ordinance  for  1949-1950  provides 
for  eex*t«in  vacation   rights  in  the  classificstions  M53,   M54t   M55« 
M57  and  m60  cannot  so  operate  as  to  deprive  employees  in  other 
classifications  from  vacation  privileges  afforded  them  by  charter 
mandate*     Of  course,   the  vacation  rights  of  the  groups  and  crafts 
employees  are  limited,   under  the  ADAi4S  case,   to  vacations  of  such 
duration  as  are  provided  under  their  respective  collective  bargain- 
ing agreements;    out  when   such  are  established,  they  may  be  allowed 
in   spite  of  the  fact   that  the   Annual   Salary  Ordinance  sets  then 
forth  only  with  regard  to  the  five  classifications  noted  above* 

In  view  of  the  foregoing  answer  to  your  first  question,   it   becomes 
unnecessary  to  answer  the   second  question  proposed  by  you  above* 

May  I  repeat  that  my  above  conclusions  are  not  the  product  of  the 
long  and  painstaking  research  which  should  be  devoted  to  them,   and 
this  for  the  reasons  with  which  I  prefaced  the  foregoing  answers. 
Because  of  the  manifold  problems  created  by  the  decision  in  ADAMS 
▼•   CITI  AND  COUNTY  OF  SAN  FHANCl;iCO,   and  its  tremendous  impact  upon 
many  other  phases  of  our  civil   service  system  of  compensations  and 
benefits,   it  is  my  feeling  that   further  litigation  is  in  the  offing* 
It  is  my  continued  opinion  that  the  adoption   by  the  people  of  sec- 
tion 151*5  will  cure  many  of  these  problems* 

Very  truly  yours, 

DION   ii.   HOLxA, 


City  Attorney* 
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Mo.  167 

April  24,  1950 


SUBJECT:   CREDIT  FOR  MERITORIOUS  AWARD  IN 

POLICE  EXAMINATIONS;   CUTTING  OFF 
Date  IN  CIVIL  SERVICE  EXAMINATIONS. 


Gentlemen: 

This  office  is  in  receipt  of  request  for  an 
opinion  as  follows: 

"We  have  been  served  with  the  decision 
of  the  Supreme  Court  of  California  in  the 
case  of  Conroy  v.  V/olff,  et  al.  ,  San  Fran- 
cisco No.  17869.  ViJe  desire  your  advice  as 
to  the  effect  of  this  decision  as  follows: 

''1.   Is  Mr.  Conroy  entitled  to  appoint- 
ment as  of  the  date  his  name  would  have  been 
reached  had  we  originally  allowed  him  in  the 
examination  the  credits  which  the  court  has 
determined  he  should  have  had? 

"2.   If  your  answer  to  the  above  is  in 
the  affirmative,  is  Mr.  Conroy  entitled  to 
pay  as  a  Captain  from  such  date,  or  should 
his  rate  of  pay  as  a  Captain  commence  with 
the  assumption  of  duties  of  that  rank? 

"Please  refer  to  section  I46  section  (j), 
which  provides  that  in  computing  the  credits 
for  service  in  both  t he  Police  and  Fire  De- 
partments, fractional  parts  of  the  year  shall 
not  be  considered.   In  the e xamination  for 
promotion  to  Lieutenant  which  was  held  at  the 
same  time  as  the  Captains'  examination,  which 
was  under  consideration  in  the  Conroy  case, 
two  of  the  participants  therein  lacked  only 
a  few  days  of  having  completed  an  additional 
year  of  service  in  the  rank  of  Sergeant  as  of 
the  official  beginning  date  set  forth  in  the 
examination  announcement.   Accordingly,  they 
were  not  allowed  credits  for  that  additional 
year  of  service.  However,  prior  to  the  date 
on  which  the  written  examination  was  adminis- 
tered they  had  completed  the  additional  year. 
These  employees  now  feci  they  are  entitled 
to  the  credits  for  the  additional  year  of 
service  under  the  terms  of  the  Conroy  decision. 
V/e  request  your  opinion  also  on  this  matter." 
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OPINION 


In  view  of  the  rscent  court  order  of  Superior 
Judge  Edv;ard  Kolkenburh  in  accordance  with  the  decision 
of  the  Supreme  Court  in  Conroy  v.  VJolff ,  34  A.C.  S26,  to 
the  effect  that  Lieutenant  Conroy  is  entitled  to  an 
iniruediate  appointment  as  captain,  and  since  this  appoint- 
ment has  already  been  arranged  and  the  court  order  provides 
for  back  pay,  this  phase  of  your  request  will  not  be 
answered. 

I  have  carefully  examined  the  opinion  of  the 
Suprei.ie  Court  in  Conroy  v.  Wolff,  and  can  perceive  no  sound 
reason  for  holding  that  the  two  sergeants  mentioned  in  your 
request  should  not  be  immediately  placed  on  the  lieutenants' 
list.   The  rule  of  law  enunciated  by  the  Supreme  Court  in 
the  Conroy  case  with  regard  to  the  cut-off  date  in  examina- 
tions is  equally  applicable  to  the  case  of  the  two  sergeants. 

It  follows: 

"In  the  absence  of  a  valid  rule  or  regu- 
lation prescribing  a  different  date  the  reasonable 
implication  to  be  drawn  from  provisions  of  the 
charter  is  that  the  cutting  off  for  the  application 
of  meritorious  service  credits  should  be  not  earlier 
than  the  date  the  examination  is  held.*' 

In  view  of  the  opinion  of  the  Supreme  Court  in 
the  Conroy  case,  I  am  of  the  opinion  that  the  two  sergeants 
who  lacked  only  a  few  days  of  having  completed  an  additional 
year  of  service  in  the  rank  of  sergeant  as  of  the  official 
beginning  date  set  forth  in  the  examination  announcement, 
should  be  given  credit  for  the  year  of  service  m  question. 
I  am  so  holding  because  of  your  statement  to  the  effect  that 
they  had  completed  the  additional  year  prior  to  the  date  on 
which  the  written  examination  was  held,  which  has  now  been 
determined  to  be  the  cut-off  date. 

Respectfully  submitted, 

DION  R.  HOLM,  City  Attorney. 

TO:  CIVIL  SERVICE  COi^nilSSION 
151  City  Hall 
San  Francisco  2 

WAD 


No.  168 
April  24,  1950 


SUBJECT:   LEGALITY  OF  ADOPTION  OF  RESOLUTION  URGING 
MAYOR,  CHIEF  ADMINISTRATIVE  OFFICER  AND 
DIRECTOR  OF  PUBLIC  HEALTH  TO  RECONSIDER 
PROPOSED  BUDGET  ITEM  AND  TO  MAKE  AND  APPROVE 
A  SUPPLEMENTAL  BUDGET  REQUEST  THERr^FOR 


Gentlemen 


You  have  requested  an  opinion  as  follows 


"At  its  meeting  on  Wednesday,  April  19,  1950,  the 
Finance  Committee  had  for  consideration  File  No. 
5621,  introduced  by  Supervisor  Christopher,  request- 
ing the  Mayor,  the  Chief  Administrative  Officer  and 
the  Director  of  Public  Health  to  approve  reinstate- 
ment of  budget  item  for  opening  of  new  Psychiatric 
Ward  at  San  Francisco  Hospital. 

"At  the  request  of  Supervisor  Halley  I  am  writing  to 
request  that  you  supply  an  opinion,  in  time  for  con- 
sideration at  the  next  mee  ting  of  the  Finance  Com- 
mittee on  Wednesday,  April  26,  1950,  indicating 
whether  or  not  the  method  proposed  by  Supervisor 
Christopher,  in  his  proposed  resolution,  is  legal 
and  proper  for  the  accomplishment  of  his  objective." 

The  proposed  resolution  referred  to  in  this  request  is 
as  follows: 

"REQUESTING  MAYOR,  CHIEF  ADMINISTRATIVE  OFFICER  AND 
DIRECTOR  OF  PUBLIC  HEALTH  TO  APPROVE  REINSTATEMENT  OF 
BUDGET  ITEM  FOR  OPENING  OF  NEW  PSYCHIATRIC  WARD  AT 
SAN  FRANCISCO  HOSPITAL. 

"WHEREAS,  His  Honor,  the  Mayor,  has  deleted  from  the 
budget  of  the  Department  of  Public  Health  an  appro- 
priation in  the  amount  of  172,479.00,  with  which  it 
v;as  proposed  to  open  and  operate  one  psychiatric  ward 
at  San  Francisco  Hospital;  and 

"VJKEREAS,  It  is  the  considered  opinion  of  this  Board 
of  Supervisors  that  the  pressing  need  for  a  center  for 
care  of  the  acute  psychiatric  patients  in  San  Francisco 
outweighs  any  questions  which  may  be  presented  concern- 
ing the  burden  of  responsibility  for  such  care  as 
between  the  State  and  the  City  and  County,  and  in 
fact  any  other  considerations;  now,  therefore,  be  it 

"RESOLVED,  That  his  Honor,  the  Mayor,  the  Chief 
Administrative  Officer  and  the  Director  of  Public 
Health  be  and  they  are  hereby  respectfully  urged  to 
reconsider  the  proposal  for  establishment  of  a  new 
psychiatric  ward  at  San  Francisco  Hospital  and  to 
recommend  and  approve  as  the  case  may  be,  by  way  of 
supplemental  budget  request,  the  proposed  budget  item 
heretofore  deleted  from  the  budget  of  the  Department 
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of  Public  Health." 

OPINION 

Sections  21  and  22  of  the  Charter  must  be  considered  in 
making  response  to  your  inquiry. 

Section  21  is  positive  in  character  and,  among  other  things, 
describes  the  power  of  inquiry  of   the  Board  of  Supervisors.   It 
states  that  the  Board  of  Supervisors  may  inquire  into  matters 
aff  ecting  the  conduct  of  any  department. 

In 

DAVIDSON  V.  BURNS,  33  CA.  2d,  IBS, 

it  is  stated  that: 

"The  word  budget  means  a  financial  statement 
of  the  probable  revenues  and  e xpenditures  for 
the  ensuing  year." 

The  making  of  a  budget  estimate  is  obviously  a  matter  affect- 
ing the  conduct  of  a  department,  and  may  be  inquired  into  by  the 
Board  under  Section  21  of  the  ChErtor. 

The  resolution  proposed,  however,  is  not  an  inquiry.  It 
does  not  seek  to  inauire,  but  urges  action  respecting  the  budget 
estimate  on  the  part  of  the  three  city  officials  named. 

Section  22  of  the  Charter  deals  with  this  subject.   The 
section  is  negative  in  character.  Differing  from  Section  21,  Sec- 
tion 22  states  in  part,  in  its  second  paragraph,  as  follows: 

"The  Board  of  Supervisors  shall  not  suggest  as 
to  any  administrative  recommendation  or  action 
of  the  Chief  Administrative  officer," 

The  budget  estimate  referred  to  is  an  administrative  recom- 
mendation of  the  Chief  Administrative  Officer.   It  is  a  recommenda- 
tion respecting  the  administration  of  his  department.   The  Mayor 
cannot  act,  unless  the  Chief  Administrative  Officer  takes  steps  by 
way  of  administrative  recommendation  urged  in  the  resolution. 

The  administrative  recommendation  urged  upon  the  Chief  Ad- 
ministrative Officer  by  the  resolution  is  a  sugg  estion  proposed  by 
the  resolution  in  direct  conflict  with  the  above  provision  of  Sec- 
tion 22  of  the  Charter.   The  Board  cannot,  therefore,  legally  adopt 
the  proposed  resolution. 

You  are  advised  accordingly. 

^jp  Respectfully  submitted, 

To:  Board  of  Supervisors 

Atten:  Mr.  John  R.McGrath        DION  R.  HOLM,  City  Attorney 


No.  169 
April  26,  1950 

SUBJCCT:   ADVERTISING  MATTER  ON  PARKING  METERS. 

Dear  Sir: 

You  have  requested  an  opinion  as  follows: 

Can  the  City  and  County  of  San  Francisco  enter  into  con- 
tracts with  private  firms  to  allow  the  affixing  of  advertising 
matter  on  parking  meters  as  a  source  of  revenue  to  said  city  and 
county? 


OPINION 


Parking  meter  ordinances  have  been  sustained  as  a  valid 
exercise  of  the  Police  Power  conferred  upon  cities  by  section  11 
of  Article  XI  of  the  State  (California)  Constitution, 

De  ARYAN  V.  CITY  OF  SAN  DIEGO, 

170  P.    (2)    4^2    (1946) ; 
DOVJNING  V.   MUNICIPAL   COURT, 

SS  C.A.  (2)  345;  19s  P.  (2) 

923  (1943); 
35  C.L.R. ,  235 

Section  680,  Municipal  Code,  provides  in  part: 

"It  shall  be  unlawful  for  any  person,  firm  or 
corporation. . .to. .. .fasten  any  advertisement.... 
upon  any  property  without  the  written  consent 
of t he  owner,  holder,  lessee,  agent,  or  trustee 
thereof." 


states: 


McQuillin  on  MUNICIPAL  CORPORATIONS  (2nd  Ed.)  Section  1437, 

"Except  where  the  use  is  temporary,  or  the  power 
has  been  specifically  delegated  by  the  Legisla- 
ture, a  miinicipality  may  not  authorize  the  use  of 
streets  for  private  purposes  from  which  neither 
the  City  nor  the  public  derive  any  consideration 
or  benefit.   Streets  and  highways  are  intended 
for  the  common  and  equal  use  of  all  citizens,  to 
which  end,  they  must  be  regulated.  An  appropria- 
tion of  them  to  private  individual  uses  from  which 
the  public  derive  no  convenience,  benefit,  or 
accommodation,  is  not  a  regulation,  but  a  per- 
version of  them  from  their  lawful  purposes,  and 
cannot  be  regarded  as  an  execution  of  the  trust 
imposed  in  city  authorities.   And  it  follows  as 
a  corollary  that  the  city  may  forbid  any  such  use. 
This  is  a  cardinal  doctrine  of  municipal  law." 


#2 

In  several  cases  similar  advertising  questions  have  arisen: 

The  case  of 

STATE  V.  CITY  OF  HUTCHISON, 
62  Pac.  2nd,  665, 

concerned  a  contract  whereby  the  City  authorized  a  private  individual 
to  install  traffic  signals  in  the  streets  at  designated  places.   The 
signals  were  two-faced,  bearing  the  traffic  command  on  one  face  and 
advertising  matter  on  the  reverse  face.  The  advertising  space  was 
sold  to  private  individuals  for  one  dollar  per  sign  per  month.  The 
City  sustained  no  expense  in  the  transaction.  In  rendering  its  de- 
cision ousting  it  from  unauthorized  exercise  of  corporate  power,  the 
Court  said: 

"Streets  are  for  public  use,  and  the  regulative 
power  of  the  city  is  exercisable  in  the  interest 
of  the  general  welfare  only. 

"The  advertising  sides  of  the  structures  have  no 
relation  to  the  public  interest  whatever.  They 
are  maintained  by  a  private  corporation,  for  its 
own  private  pecuniary  profit.  They  are  designed 
to  divert  attention  of  street  users  from  street 
uses,  and  without  any  relation  to  public  safety, 
convenience,  or  welfare,  they  invade  the  public 
interest  in  two  ways:  By  encroachment,  and  by 
obstruction  to  traffic, 

"That  the  encroachment  is  not  very  large  does  not 
affect  the  principle.   See  NATIONAL  SIGN  CO.  V. 
DOUGLAS  COUNTY  COM'RS,  126  Kan,  Si,  By,    266:?:., 921 , 
The  power  to  license  is  lacking,  whether  the  struc- 
ture be  several  inches  or  several  feet  high  (CITY 
OF  EMPORIA  V.  HUMPHREY,  132  Kan.  6g2,  687,  297  P. 
712),  and  the  obstruction  to  travel  is  so  substan- 
tial that  it  produces  a  neat  income  to  the  installing 
company. 

"The  structures  are  defended  as  in  the  interest  of 
the  public  welfare,  in  that  the  traffic  side  costs 
the  city  nothing,  and  the  city  cannot  afford  to 
install  proper  traffic  signals.  The  city  has  no 
power  to  buy  its  traffic  signals  by  farming  out  the 
streets  to  private  uses,  in  a  manner  which  obstructs 
free  use  for  traffic  purposes. 

"Because  the  private  features  of  these  structures  in 
the  streets  have  no  function  to  perform  in  the  nature 
of  a  traffic  regulation,  and  bear  no  relation  to  the 
public  welfare  in  the  use  of  traffic  ways,  the  court 
has  authority  to  interfere.  The  subject  of  arbitrary 
or  capricious  exercise  of  power  is  not  considered. 
The  action  of  the  city  was  not  taken  in  a  field  over 
vrhich  the  city  has  legislative  power,  and  the  struc- 
tures are  unlawfully  maintained." 
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The  case  of 

STATE  V.  CITY  OF  ST.  LOUIS,  6l  S.W. 
Rep.,  656, 

concerned  a  contract  whereby  the  City  would  have  permitted  a  private 
individual  to  place  boxes  about  the  City's  streets  for  the  collection 
of  waste  matter,  the  boxes  containing  private  advertising  matter  on 
their  sides  paid  for  by  private  customers,  and  the  City  receiving  I5 
per  cent  of  the  gross  receipts.  The  Court,  in  holding  that  the  ordi- 
nance purporting  to  authorize  such  contract  was  invalid,  said,  among 
other  things: 

"'In  a  word,  the  city  has  attempted  to  farm  out  its 
sidewalks  and  streets  to  a  private  person  for  adver- 
tising. Belt  is  free  to  make  his  own  charges  for 
advertising.  No  power  is  reserved  to  the  city,  even 
if  it  were  a  purpose  to  which  it  could  devote  the 
streets,  to  regulate  the  charges  for  advertisements. 
The  legislative  authority  of  the  city  could  not  thus 
be  delegated,  nor  could  it  abdicate  its  control  over 
the  public  streets,  held  by  it  in  trust  for  the  pub- 
lic, and  create  a  monopoly  in  favor  of  one  advertiser. 
MATTHEWS  V.  CITY  OF  ALEXANDRIA,  68  Mo.  115  /JO  Am. 
Rep.  7767;  COOLEY,  CONST.  LIM.  (6th  Ed.)  247-253; 
GALE  V.  VILLAGE  OF  KALAMAZOO,  23  Mich.  344  /9  AM. 
REP.  80/;  CITY  OF  OAKLAND  V.  CARPENTIER,  13  Cal. 
540.  ... 

"♦We  are  clear  that  the  streets  cannot  be  devoted 
to  such  a  private  purpose.  With  what  sort  of  pro- 
priety or  fairness  can  the  city  farm  out  to  Belt 
and  his  assigns  the  right  to  erect  a  box  on  the 
sidewalk  in  front  of  a  business  house,  and  not  only 
thus  deprive  the  proprietor,  who  has  been  compelled 
to  construct  the  sidewalk  and  pay  for  improving  the 
street  in  front  of  his  premises,  of  the  free  access, 
ingress,  and  egress  from  his  store,  but  to  advertise 
the  goods  of  a  rival  in  the  same  line  of  business? 
The  question  furnishes  its  own  answer.  The  city 
has  no  such  power.'   I6I  Mo.  371,  61  S.W.  658,  662." 

In  PEOPLE  V.  CLEAN  STREET  COMPANY,  194,  So.  Rep.,  542,  the 
court  said: 

"In  People  v.  Clean  Street  Company,  225  111. 
470,  80  N.E.  298,  9  L.R.A.,  N.S.,  455,  II6  Am. 
St,  Rep.  156,  the  Supreme  Court  of  Illinois  held 
that  the  City  of  Chicago  had  no  authority  to 
enter  into  a  contract  giving  a  person  exclusive 
right  to  place  upon  the  streets  waste  boxes  and 
to  sell  advertising  space  upon  such  waste  boxes. 
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The  Supreme  Court  of  Illinois,  in  its  opinion, 
said:   'It  (the  contract)  provided  that  he  should 
have  full  control  and  authority  over  the  outside 
surface  of t he  boxes,  and  might  rent  or  sell  it 
for  advertising  purposes  to  any  one  he  saw  fit; 
the  only  limitation  upon  that  right  being  that 
no  advertisement  should  appear  upon  the  boxes 
which  was  of  an  immoral  and  disreputable  character. 
He,  was  permitted  to  charge  for  such  advertisements 
such  prices  as  he  might  see  fit,  but  was  to  account 
to  the  city  for  a  certain  portion  of  the  amount 
received.  By  this  contract  he  was  authorized  to 
use  the  streets  and  public  places  of  the  city  for 
the  purpose  of  advertising  the  private  business  of 
any  person  or  corporation,  and  have  exclusive  con- 
trol over  the  same.   The  city  authorities  had  no 
power  to  grant  or  delegate  any  such  right  or  priv- 
ilege.  .  ,  .  ,  The  public  authorities  are  merely 
the  custodians  or  trustees  for  the  public,  which 
must  be  given  the  full  use  and  enjoyment  of  all  such 
streets  without  obstruction,  and  without  authority 
of  the  city  council  to  use  or  encroach  upon  them, 
or  authorize  others  to  do  so  for  purely  private 
purposes.  By  the  ordinance  and  contract  the  city 
authorities  sought  and  attempted  to  turn  over  the 
use  of  certain  portions  of  the  street  for  the  ex- 
clusive benefit  of  private  individuals,  and  their 
action  in  this  regard  must  be  held  illegal  and  void.' 
225  111. 470,  80  N.E.  298,  301,  9  L.R.A.,  N.S.,  455, 
116  Am.  St.  Rep.  I56." 

The  general  rule  is  that  the  primary  purpose  of  an  ordinance 
such  as  the  one  in  question,  the  Parking  Meter  Ordinance  of  1947, 
must  be  to  regulate  traffic,  and  not  to  raise  revenue. 

In  the  De  Aryan  case,  supra,  no  attack  was  made  upon  the  legal- 
ity of  the  city  parking  meter  ordinance  as  a  part  of  the  regulation 
of  traffic.  One  of  the  points  raised  is  that  the  receipts  from  the 
parking  meters  are  greatly  in  excess  of  the  costs  for  which  such 
receipts  may  lawfully  be  expended.   In  sustaining  a  judgment  for  the 
defendant  city,  the  court  said; 

"A  reasonable  variance  must  necessarily  be  allowed  in 
such  cases,  so  long  as  the  object  of  the  ordinance  is 
the  regulation  of  traffic  and  not  the  raising  of  rev- 
enue ,  and  as  long  as  any  possible  surplus  or  profit 
is  both  incidental  and  not  disproportionate  to  the 
cost  and  scope  of  the  regulation  thus  carried  into 
effect."  (underlining  mine) 
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You  are,  therefore,  advised  that  the  use  of  parking 
meters  for  display  of  private  advertising  matter  is  not  a 
part  of  the  regulation  of  traffic  or  a  proper  exercise  of  the 
police  power,  and  would  be  in  contravention  thereof < 

Respectfully  submitted. 


DION  R.  HOLM 
City  Attorney 


To:  Chief  Administrative  Officer. 


JEB 


No.  170 

April  2S,  1950 


SUBJECT:   PLUMBING  CONTRACTORS:  CITY  ORDINANCE 

PROVISIONS  FOR  EXAMINATION  OF  PLUMBING 
CONTRACTORS  WHO  HOLD  STATE  LICENSES 
ARE  INVALID. 


Dear  Sir: 

I  have  your  request  for  an  opinion  as  follows:  Whether 
the  Chief  Plumbing  Inspector  may  require  applicants  for  permits 
to  do  plumbing  work  in  the  City  and  County  of  San  Francisco  "to 
obtain  a  Master  Plumber's  certificate,  file  a  bond  and  affidavit 
and  pay  a  fee"  under  the  provisions  of  the  Plumbing  Code  of  the 
City  and  County  of  San  Francisco  where  such  applicant  holds  a 
plumbing  contractor's  license  issued  under  provisions  of  the 
State  Contractors  Law, 


OPINION 

The  State  Contractors  Law  (Bus.  &  Prof.  Code,  §§  7000- 
7145)  contains  regulations  covering  contractors,  and  Article  5 
thereof  (Bus.  &  Prof.  Code,  §§7065,  7076)  provides  for  the 
licensing  of  contractors  by  the  Contractors  State  License  Board 
upon,  among  other  things,  a  showing  of  such  experience  and 
knowledge  as  the  Board  deems  necessary  for  the  safety  and  pro- 
tection of  the  public  (§706S),  and  after  such  examination  and 
investigation  as  may  be  required  (§7072). 

Article  5,  Part  II,  Chapter  VII  of  the  San  Francisco 
Municipal  Code  (§§  iSl  and  196,  Plumbing  and  Gas  Appliance  Code 
of  the  City  and  County  of  San  Francisco)  contains  requirements 
for  the  licensing  of  Master  Plxirabers  in  this  city  and  provides 
for  licensing  by  the  Department  of  Public  Health  before  a  person 
can  carry  on  business  or  labor  as  a  Master  Plumber  in  the  City 
and  County  (§l6l);  a  license  shall  be  issued  only  after  exami- 
nation as  to  qualifications  (§1S2)  by  a  Board  of  Plumbing 
Examiners  (§192);  applications  for  examination  shall  be  in 
writing  on  forms  supplied  by  the  Department,  and  accompanied  by 
an  examination  fee  (§1^3);  every  Master  Plumber  shall  file  a 
bond  as  a  guaranty  for  payment  of  all  fees  for  permits,  in- 
spections or  penalties,  etc.  (§190).   Section  245(a)  provides 
for  payment  of  a  fee  for  the  conducting  of  the  examination  and 
issuing  a  permit  to  a  Master  Plumber  and  an  annual  fee  is  im- 
posed upon  holders  of  Master  Plumber  licenses. 

The  case  of  Collins  v.  Priest.  95  A.C.A.  219,  212  P. 
2d  269,  decided  by  the  District  Court  of  Appeal,  Fourth  Appellate 
District,  on  December  19,  1949  (Petition  for  hearing  denied  by 
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the  Supreme  Court  on  February  16,  1950),  is  directly  in  point. 
In  that  case  the  City  Clerk  of  Newport  Beach,  California, 
refused  to  issue  a  license  to  the  holder  of  a  plumbing  con- 
tractor's license  issued  by  the  State  License  Board,  on  the 
ground  that  the  applicant  had  not  first  submitted  to  an  examina- 
tion before  the  examining  board  of  plumbers  in  the  city,  and  had 
not  obtained  from  the  Board  a  certificate  of  competency  as  re- 
quired by  the  ordinance  of  Newport  Beach.   The  court  stated  as 
follows: 

"The  sole  point  to  be  decided  upon  this 
appeal  is  whether  the  city  can  compel  the 
petitioner  to  pass  an  examination  and  obtain 
a  certificate  of  competency  before  engaging 
in  his  business.   This  question  involves  a 
construction  of  the  provisions  of  the 
Business  and  Professions  Code  relating  to  the 
licensing  of  contractors  generally  and  the 
provisions  of  the  Health  and  Safety  Code  as 
to  the  regulation  of  plumbing  within  the 
limits  of  municipal  corporations. 

>;!  >;;  >;;  sjc  ;;«  ;;«  i',i     5,'!  s'r  ^ 

It  is  apparent  that  the  State  of 
California  has  provided  a  comprehensive 
system  for  the  examination  and  licensing  of 
all  contractors  in  the  provisions  noted  in 
the  Business  and  Professions  Code  and  has 
occupied  the  entire  field,  not  only  as  to 
competency  but  as  to  character  of  applicants 
for  contractors'  licenses  throughout  the 
state.   It  follows  that  the  city  of 
Newport  Beach  may  not  provide  for  additional 
requirements  for  a  license  in  a  field  which 
is  fully  occupied  by  the  statute. 

^C   d|«   *|*   3^   i^^\       ^fk       3|«ii   5|<»   5|C   3jC 

Appellant  argues  that  these  cases  are 
inapplicable  because  the  provisions  of  the 
Health  and  Safety  Code  are  a  part  of  a  com- 
prehensive system  provided  by  the  state  for 
the  'regulation  of  plumbing'. 

Section  500  of  the  Health  and  Safety  Code 
provides  for  the  regulation  of  sanitary  matters 
in  cities  by  ordinances  containing  necessary 
and  proper  rules  and  regulations.   Such  regu- 
lation is  necessary  and  proper.  However,  the 
quantity  and  character  of  plumbing  installations 
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is  not  here  involved,  and  to  require  peti- 
tioner to  pass  an  examination  in  a  manner 
satisfactory  to  an  examining  board  of 
plximbers  and  to  require  him  to  obtain  a 
certificate  of  'competency'  is  to  invade 
his  rights  as  a  contractor  granted  under  the 
provisions  of  the  Business  and  Professions 
Code,  Section  7000  at  seq." 

The  Collins  Case  therefore  determines  that  the  State 
Contractors  Law  is  exclusive  as  applied  to  plumbing  contractors. 
Municipal  ordinances  imposing  examinations  as  to  competency 
before  issuance  of  a  municipal  license,  are  invalid  as  to  persons 
holding  state  plumbing  licenses. 

The  decision  in  the  Collins  Case  renders  invalid  such 
fees  as  are  part  of  the  invalid  regulation,  namely,  the  examina- 
tion fees  provided  for  in  the  Plumbers  Code.  However,  a  city 
ordinance  providing  for  the  licensing  of  plumbing  contractors  by 
a  city,  and  charging  a  fee  therefor  for  revenue  purposes,  is 
valid.   (See  City  and  County  of  San  Francisco  v.  Boss.  83  C.A. 
2d  445.)   The  annual  fee  imposed  upon  holders  of  plumbing  licenses 
under  section  245  of  the  Plumbing  Code  would  appear  to  be  such  a 
regulation  and  is  enforceable.   Inspection  and  permit  fees  pro- 
vided in  Section  245  of  the  Plumbing  Code  are  valid  and  enforce- 
able regulations.   The  bond  requirement  of  Section  190  of  the 
Plumbing  Code  to  insure  the  payment  of  such  fees  would  therefore 
likewise  appear  to  be  a  valid  regulation. 

It  is  my  opinion,  therefore,  under  the  decision  in 
Collins  V.  Priest |i  such  portions  of  the  provisions  of  Sections 
182  and  183  of  the  Plumbing  and  Gas  Appliance  Code,  which  pro- 
vide for  examinations  of  persons  who  hold  valid  and  existing 
plumbers  licenses  under  the  State  Contractors  Law  are  inopera- 
tive and  unenforceable. 

Respectfully  submitted, 


DION  R.  HOLM 
City  Attorney 


TO:  DR.  J.  C.  GEIGER  M.D., 
Director  of  Public  Health, 
Health  Center  Building  (2) 
VIA 

CC;  CHIEF  ADMINISTRATIVE  OFFICER, 


TMO'C 


No.  171 

April  2^,  1950 

SUBJECT:   RIGHT  OF  CITY  EMPLOYEES  TO  TAKE  TII4E  OFF  ON  ELECTION  DAY 
WITHOUT  PENALTY;  ABSENCE  FRCM  SERVICE  FOR  TWO  CONSECUTIVE 
HOURS  ON  ELECTION  DAY. 

Gentlemen: 

This  will  acknowledge  receipt  of  your  recent  request  for  an 
opinion  as  follows; 

"In  connection  with  its  consideration  of  the  administra- 
tive provisions  of  the  Annual  Salary  Ordinance  for  the  fiscal 
year  1950-51,  the  Finance  Committee  has  received  a  request 
from  the  AFL  Council  of  City  Employees  that  there  be  included 
in  said  provisions  an  allowance  for  city  employees  to  absent 
themselves  from  their  regular  service  or  employment  for  two 
consecutive  hours  between  the  time  of  the  opening  and  the  time 
of  the  closing  of  the  polls  for  the  purpose  of  voting  at  elec- 
tions other  than  those  elections  which  have  been  declared  as 
holidays  for  city  employees. 

"The  Committee  has  been  informed  by  the  Civil  Service  Com- 
mission that  your  office  in  194^  expressed  the  view  that  the 
city  and  county  should  follow,  in  this  connection,  two  opinions 
rendered  in  1944  by  the  then  Attorney  General,  Robert  W.  Kenny, 
which  contained  the  following: 

"'In  our  opinion  the  intent  of  the  statute  is  to 
give  employees  up  to  two  hours  off  to  vote  where  it  is 
necessary  in  order  that  they  may  thereby  exercise  their 
franchise.   It  is  not  intended  as  a  right  to  take  time 
off  when  not  needed  for  voting.   Each  case  must  be  deter- 
mined upon  its  own  facts. ' 

"♦In  view  of  the  period  during  which  the  polls  are 
required  to  be  open  (7  a.m.  to  7  p.m.)   (NB,  since  amended 
from  7  a.m.  to  S   p.m. ) ,  and  the  opportunity  afforded  by 
law  to  those  who  anticipate  being  absent  from  the  precinct 
on  Election  Day  to  vote  by  absentee  ballot,  it  would  ap- 
pear the  necessity  for  resorting  to  section  5^99  will  be 
quite  limited, ' 

"The  attention  of  the  Committee  has  been  directed  to  a 
memorandum  opinion  handed  down  by  Municipal  Judge  Clarence  W. 
Morris  on  March  9,  1950,  in  Municipal  Court  action  No,  253,564, 
entitled  'Bellarini  vs.  Schlage  Lock  Company,'  which  contains 
expressions  of  the  Court  relied  upon  by  the  AFL  Council  of  City 
Employees  to  support  their  contention  that  the  two-hour  leave 
for  voting  purposes  should  be  granted  in  the  Annual  Salary 
Ordinance, 
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"The  Committee  respectfully  requests  that  you  inform  it 
at,  or  before,  the  hour  of  11  a.m.  on  Monday,  May  1,  1950, 
when  this  matter  will  again  be  considered,  as  to  what  it  may, 
or  is  required,  to  do  in  connection  with  the  request  for  the 
granting  of  such  leave." 

£  jP  I  N  I  0  N 

Section  $699  of  the  Elections  Code  provides  as  follows: 

"LEAVE  OF  ABSENCE  FROM  EMPLOYI-ENT  TO  VOTE  WITHOUT  DEDUC- 
TION OF  WAGES  OR  PENALTY  FOR  ABSENCE.   Every  voter  shall,  on 
the  day  of  every  general,  direct  primary  or  presidential  pri- 
mary election  at  which  he  is  entitled  to  vote,  be  entitled  to 
absent  himself  from  any  service  or  employment  in  which  he  is 
then  engaged  for  two  consecutive  hours  between  the  time  of 
opening  and  the  time  of  closing  the  polls.   The  voter  shall 
not,  because  of  so  absenting  himself,  be  liable  to  any  penal- 
ty, nor  shall  any  deduction  be  made  on  account  of  such  absence 
from  his  usual  salary  or  wages.  /Enacted  1932/»" 

As  you  have  indicated  in  your  request,  this  office  had  oc- 
casion in  1944  to  review  the  above  provision  of  the  Elections  Code, 
as  well  as  the  Attorney  General's  opinion  rendered  in  connection 
therewith  (See  Vol.  3,  Attorney  General's  Opinion  page  190,  and 
Vol.  4, Attorney  General's  Opinion  page  15),  and  concluded  that  the 
Attorney  General's  opinion  should  be  followed. 

One  of  the  opinions,  after  quoting  the  provision  of  the  Elec- 
tions Code  here  involved,  succinctly  states  the  Attorney  General's 
viewpoint  as  follows  (and  with  which  this  office  has  heretofore  in- 
dicated approval): 

"A  literal  interpretation  of  the  foregoing  language  would 
mean  that  every  voter,  that  is,  all  voters,  are  entitled  to 
absent  themselves  from  work  for  two  consecutive  hours  during 
polling  time  on  the  day  of  every  general,  direct  primary  or 
presidential  primary  election  at  which  he  is  entitled  to  vote. 
In  fact,  it  would  entitle  every  voter  to  two  hours  off  whether 
he  voted  or  not  as  the  language  of  the  section  does  not  require 
him  to  vote.   It  is  clear  that  that  is  not  the  intent  of  the 
statute  and  we  must  look  to  its  purpose  in  interpreting  it, 

"In  our  opinion  the  intent  of  the  statute  is  to  give  em- 
ployees up  to  two  hours  off  to  vote  where  it  is  necessary  in 
order  that  they  may  thereby  exercise  their  franchise.   It  is 
not  intended  as  a  right  to  take  time  off  when  not  needed  for 
voting.  Each  case  must  be  determined  upon  its  own  facts." 
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A  further  review  of  this  subject  matter  reveals  no  basis  for 
changing  or  modifying  the  opinion  already  expressed  by  this  office. 
It  should  be  noted,  in  passing,  that  the  Municipal  Court  decision 
referred  to  in  your  request  is  presently  under  attack  and  being  ap- 
pealed to  a  higher  court. 

You  are  therefore  advised  that  under  the  provisions  of  Section 
5699  of  the  Elections  Code  voters  are  not  given  anything  more  than  a 
right  to  take  time  off  where  it  is  necessary  that  they  be  given  the 
time  in  order  to  exercise  their  right  to  vote.   In  view  of  the 
period  during  which  the  polls  are  required  to  be  open  (7  a.m.  to  7 
p.m.,  see  Section  5556,  Elections  Code;  and  permissive  from  7  a.m. 
to  8  p.m.,  see  Section  5557,  Elections  Code),  plus  the  opportunity 
afforded  by  law  to  those  who  anticipate  being  absent  from  their 
precinct  on  Election  Day  to  vote  by  absentee  ballot,  it  wculd  appear 
that  the  necessity  for  resorting  to  Section  5699  of  the  Elections 
Code  would  be  quite  limited. 

Respectfully  submitted, 

DION  R.  HOLM, 
City  Attorney. 


NSW 

To:   Board  of  Supervisors 

Attn:   John  R.  McGrath,  Clerk 

cc:  Mayor  Elmer  E.  Robinson 


No.    172 

April  29,    1950 


SUBJECT:      V/AIVER  OF  STATUTE  OF  LIMITATIONS  IN 

CONNECTION  V,JITH  WORKMEN'S   COMPENSATION 
CLAIM  OF  JAMES  KAZAN.— POWER  OF  BOARD 
OF  SUPERVISORS. 


Gentlemen; 

You  have  requested  an  opinion  as  follows: 

James  Kazan,  while  employed  as  a  civil  engineer  inspec- 
tor of  the  Department  of  Public  Works,  suffered  an  injury  arising 
out  of  his  employment  on  June  IS,   1940.   No  temporary  disability 
resulted  but  medical  service  was  furnished  through  the  Retirement 
Board.  On  August  12,  1947,  Mr.  Kazan  applied  to  the  Industrial 
Accident  Commission  for  adjustment  of  his  claim,  the  statement 
being  that  "the  injury  is  becoming  painful".  Said  application 
followed  the  denial  of  further  benefits  at  the  Retirement  Board 
on  the  ground  the  statute  of  limitations  had  run  in  the  case.  A 
hearing  was  held  before  the  Industrial  Accident  Commission,  and 
on  December  24,  1947,  the  Commission  made  its  findings  and  order 
that  the  applicant  take  nothing  by  reason  of  the  fact  that  the 
proceeding  was  barred  by  the  statute  of  limitations.   (Labor 
Code  of  the  State  of  California.)   By  letter  dated  December  14, 
1949,  Mr.  Kazan  asked  the  Board  of  Supervisors  to  waive  the 
statute  of  limitations  in  order  that  the  Retirement  Board  could 
make  payments  under  the  state  V.'orkmen'  s  Compensation  Act  on 
account  of  a  claimed  permanent  disability. 

Has  the  Board  of  Supervisors  the  power  to  waive  the 
statutes  of  limitation  in  the  Labor  Code  with  reference  to 
workmen' s  compensation  benefits? 

OPINION 

The  Industrial  Accident  Commission  having  determined 
the  application  of  James  Kazan,  and  its  judgment  having  become 
final,  such  determination  is  res  ajudicata  and  the  Industrial 
Accident  Commission  could  not  be  conferred  with  jurisdiction  to 
reopen  the  matter. 

Oil  Well  Supply  Co.  v.  Superior  Court.  9  C.A.  (2)  624; 

Broadway-Locust  Co.  v.  Industrial  Accident  Commission. 
92  A. C.A.  359;  206  P.  (2)  856  (1949); 

Higgins  V.  Cogue.  75  C.A.  (2)  69,  170  P.  (2)  25; 

No.  C.A.  5941  Appellate  Dept.,  Sup.  Ct.,  Cty.  L.A. 
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Section  9  of  the  Charter  provides: 


"The  powers  of  the  city  and  county,  except 
the  powers  reserved  to  the  people  or  delegated 
to  other  officials,  boards  or  commissions  by 
this  charter,  shall  be  vested  in  the  board  of 
supervisors,  and  shall  be  exercised  as  provided 
in  this  charter.  *  *  *  The  board  of  supervisors, 
may,  by  ordinance,  confer  on  any  officer,  board 
or  commission  such  other  and  additional  powers 
as  the  board  deems  advisable.  *  *  *  " 

Section  172  provides: 

"The  benefit  provisions  of  the  workmen's 
compensation  insurance  and  safety  law  of  the 
State  of  California  as  they  affect  the  benefits 
provided  for  or  payable  to  or  on  account  of 
officers  and  employees,  including  teachers  of 
the  city  and  county,  shall  be  administered 
exclusively  by  the  Retirement  Board,  'i-  '•=  *  " 

Section  13.1  provides: 

"Any  ordinance  or  resolution  waiving,  or 
authorizing  the  waiving,  by  the  city  and  county 
of  the  benefit  of  any  statute  of  limitation  of 
a  state,  or  of  the  United  States,  available  to 
the  city  and  county  in  any  action  or  proceeding 
against  it  shall  require  for  its  passage  a 
three-fourths  vote  of  all  members  of  the  board 
of  supervisors  on  each  reading." 

At  the  outset  the  strong  and  unequivocal  language  of 
charter  section  172,  "shall  be  administered  exclusively  by  the 
Retirement  Board",  permits  of  only  one  conclusion;  that  the  power 
to  administer  the  state  law  as  to  workmen's  compensation  for 
officers  and  employees  of  the  city  has  been  delegated  to  the 
Retirement  Board  to  the  exclusion  of  all  others,  including  the 
board  of  supervisors. 

The  word  "exclusively"  means  to  the  exclusion  of  all 
others;  without  admission  of  others  to  participation;  in  a  manner 
to  exclude. 

Standard  Oil  v.  State  (Texas)  1%2  S.W.  (2)  519; 

VJords  &  Phrases  (Per.  Ed.)  Vol.  15 >  p,  209  (1949  Supp.) 

Under  statute  relating  to  operation  of  motor  vehicle 
after  revocation  of  license  and  providing  that  such  punishment 
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should  be  "exclusively  controlling",  the  word  "exclusively"  means 
"solely",  "wholly",  "only",  or  apart  from  all  others. 

People  V.  Adams.  35  N.Y.S.  (2)  453; 

15  Words  &  Phrases  (Per.  Ed.)  p.  210. 

The  delegation  of  the  power  to  the  Retirement  Board 
under  charter  section  172  is  a  delegation  of  administrative  power 
and  well  recognized  in  municipal  law, 

"The  well  settled  rule,  uniformly  enforced, 
forbidding  the  delegation  of  legislative 
authority,  does  not  preclude  the  appointment 
of  administrative  agents  for  the  performance 
of  administrative  duties  in  making  effective 
the  legislative  will,  i.e.,  the  delegation  of 
ministerial  powers  and  duties.  Discretion  may 
be  vested  in  the  delegatee  provided  such  dis- 
cretion is  within  the  express  general  purpose 
of  (and  tends  to  make  effective)  the  delegated 
authority." 

McQuillen  M.C.  3rd  Ed.,  Vol.  2,  p.  67B-9-S1; 

Bo rum  v.  Graham,  k   C.A.  (2)  331. 

The  question  as  to  the  powers  of  the  Board  of  Supervi- 
sors has  been  considered  by  the  courts  of  this  state,  and  the 
Supreme  Court  has  said: 

"It  is  apparent  from  the  provisions  of  the 
new  charter  that  the  framers  intended  to  and  did 
formulate  a  change  in  the  usual  concentration  of 
control  in  the  administration  of  municipal 
affairs,  and  thereby  provided  for  a  decentra- 
lization of  powers.  Only  those  powers  of  the 
city  which  are  not  reserved  to  the  people  or 
delegated  to  other  officials,  boards  or  commis- 
sions, are  vested  in  the  board  of  supervisors, 
to  be  exercised  as  provided  in  the  charter. 
*  *  »!'  The  intention  of  the  framers  (of  the 
charter)  is  emphatically  emphasized  in  Francis 
V.  Keesling's  "San  Francisco  Charter  of  1931" 
(April  1933),  p.  45,  where,  in  reporting  the 
debate  of  the  Freeholders  regarding  the 
limitation  of  the  powers  of  the  supervisors 
it  is  stated:  'It  was  the  definite  intention 
to  effectively  deprive  the  Board  of  Supervisors 
of  all  administrative  powers.'  'i=  -'■'  ''^   Section  22 
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provides  that  the  supervisors,  and  each 
board  or  coirunission  concerning  the  affairs 
of  its  own  department,  shall  deal  with 
administrative  matters  only  in  the  manner 
provided  by  the  charter." 

Kennedy  v,  Ross.  2S   C.  (2)  569;  170  P.  (2)  904  at  pp. 
908-9-11  (1946) . 

See  also  King  v.  Leavy.  124  Cal.  App.  422,  427,  12  P. 
(2)  661. 

The  Board  of  Supervisors  cannot  perform  any  act  that 
will  conflict  with  the  charter.   In  an  illustrative  case,  the 
Board  of  Supervisors  passed  an  ordinance  providing  that  a  petitior 
for  rezoning  should  be  signed  and  verified  by  the  owner  of  the 
property;  the  charter  provided  that  application  could  be  made  by 
an  interested  property  owner.   The  court  held,  that  to  be  valid, 
an  ordinance  must  harmonize  with  the  charter,  and  that  an  ordi- 
nance can  no  more  change  or  limit  the  effect  of  the  charter  than 
a  statute  can  modify  or  supersede  a  provision  of  the  state  con- 
stitution. In  reversing  the  judgment  of  the  lower  court  it  was 
said; 

"This  being  so,  it  follows  that  the  legis- 
lative attempt  in  the  ordinance  to  change  the 
meaning  of  the  charter  phrase  was  ineffectual 
for  that  purpose,  and  that  the  right  to  apply 
for  a  zone  change  is  only  restricted,  as  pro- 
vided by  the  charter,  to  an  interested  pro- 
perty owner." 

Marculescu  y.  City  Planning  Commission.  7  C.A.  (2)  371. 

It  is,  therefore,  my  opinion  that  the  Board  of  Super- ^ 
visors  does  not  have  the  power  to  waive  the  statutes  of  limitatior 
set  forth  in  the  Workmen's  Compensation  Laws  of  the  state  of 
California, 

Section  13.1  of  the  charter  is  procedural  and  applies 
only  to  those  instances  where  the  Board  of  Supervisors  has  the 
power  to  waive  a  statute  of  limitations. 

You  are  therefore  advised  that  the  Board  of  Supervisors 
may  not  legally  adopt  the  proposed  resolution  (File  No.  5410) 
waiving  the  statute  of  limitations  in  relation  to  the  case  of 
James  Kazan  as  set  forth  herein. 

Respectfully  submitted, 

TO:  Board  of  Supervisors  DION  R.  HOLM 

City  Attorney 
CC:  TO:  Retirement  Board, 
Attn:  Ralph  R.  Nelson, 

Consulting  Actuary. 
CWH 


No.  173 

May  U,   1950 

SUBJECT:   GENERAL  CONTRACTOR  ACTING  AS  A  SUBCONTRACTOR 
ON  A  CITY  CONTRACT. 

Gentlemen: 

This  office  is  in  receipt  of  a  request  for  an  opinion  on 
the  following  matter: 

"The  Recreation  Department  advertised  for  bids  for 
the  construction  and  improvements  to  the  playground 
and  field  house  of  the  Richmond  Playground.  As  a 
result  of  this  advertisement  a  bid  was  received 
from  J.  Henry  Harris  in  the  amount  of  $47,331.00. 
The  bid  is  regular  on  its  face,  but  the  question 
which  the  Commission  is  seeking  advice  on  concerns 
the  fact  that  the  subcontractor  named  in  the  pro- 
posal who  is  to  build  the  field  house  complete, 
less  the  plumbing,  is  Lloyd  T.  Hendrickson,  who 
is  a  general  contractor.  We  would  appreciate 
receiving  your  opinion  on  the  validity  of  a  bid 
made  by  a  general  contractor  where  another 
general  contractor  is  listed  as  a  subcontractor 
on  the  proposal?  The  reason  for  this  request  is 
that  the  next  Ip^west  bidder  has  challenged  the 
Commission's  right  to  make  the  award,  and  has 
protested  the  proposal  of  Harris  because  of  this 
listing  of  Hendrickson  as  subcontractor." 

OPINION 

An  examination  of  the  public  contract  procedure  ordinance 
which  has  been  codified  as  Article  II  of  the  Public  Works  Code  re- 
cites in  section  8  thereof,  the  following: 

tf«  X:  4=  «  all  bids  shall  be  filed  on  forms  furnished 
by  the  department  head  concerned,  and  all  bids  not 
so  filed  shall  be  rejected  *  *  '■'  -^    ." 

This  is  the  only  requirement  so  far  as  the  form  that  the  proposal 
must  take  to  be  acceptable.  An  investigation  of  the  file  in  this 
case  contains  the  forms  that  the  department  head  has  chosen.   That 
portion  of  the  proposal  dealing  with  subcontractors  contains  the 
following: 

"In  accordance  with  the  provisions  of  Ordinance 
No.  9.0923  adopted  by  the  Board  of  Supervisors 
April  30,  1934,  the  bidder  must  submit  with  his 
proposal  the  information  hereinbelow  requested 
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in  regard  to  subcontractors  he  intends  to  employ 
if  awarded  the  contract.   The  bidder  agrees 
that  no  changes  will  be  made  in  this  list  without 
the  approval  of  the  Recreation  Commission." 

So  far  as  the  file  reveals  the  successful  bidder  has  fully  complied 
with  this  requirement  and  filled  out  this  form  listing  his  sub- 
contractors.  Therefore,  on  the  face  of  the  proposal  there  appear 
to  be  no  irregularities  between  the  procedural  ordinance  require- 
ments, the  requirements  of  the  form  and  what  was  done  by  the 
successful  bidder  in  his  proposal. 

Considering  the  reasons  assigned  in  the  protest,  I  cannot 
see  where  there  is  any  merit  to  the  contentions  contained  therein. 
The  advertisement,  copy  of  which  is  attached  in  your  file,  which 
called  for  the  proposal,  makes  only  one  requirement  regarding  the 
subcontractor,  to  wit:   "the  bidder  and  all  subcontractors  men- 
tioned in  his  proposal  must  be  licensed  with  the  Department  of 
Professional  and  Vocational  Standards  of  the  State  of  California." 
From  the  facts  stated  by  you,  as  well  as  the  statements  contained 
in  the  protest  it  appears  conclusively  that  the  subcontractor  in 
question  meets  this  requirement. 

The  remaining  point  which  was  raised  by  the  protestants 
concerns  the  fact  whether  a  subcontractor,  who  in  this  case  is  to 
build  the  field  house,  will  do  all  the  work  himself  as  a  subcon- 
tractor.  I  must  assume  that  the  proposal  is  a  fair  one  and  not  the 
result  of  any  connivance  upon  the  part  of  the  bidder  and  other  per- 
sons to  circumvent  the  requirements  set  forth  in  the  forms  upon 
which  the  proposal  was  submitted.   The  successful  bidder  has  stated 
that  the  information  on  the  lorm  providing  for  the  listing  of  sub- 
contractors in  the  proposal  contains  all  the  subcontractors  that  he 
intends  to  employ,  and  he  further  agrees  that  there  will  be  no 
changes  made  in  the  list  as  submitted  without  the  approval  of  the 
Recreation  Commission.   Such  statement  must  be  accepted  on  its  face 
as  true  until  some  facts  are  developed  that  will  contravene  it.  No 
such  facts  are  presently  before  me. 

Therefore,  I  advise  you  that  there  is  nothing  inherently, 
nor  legally,  wrong  with  a  successful  bidder  listing  as  one  of  his 
subcontractors  a  firm  which  is  considered  by  you  or  the  trade  as  a 
general  contractor.   These  titles  and  terms  are  interchangeable  and 
apparently  have  no  particular  fixed  meaning  so  far  as  contractors 
and  subcontractors  are  concerned,  and  therefore  one  who  is  a  general 
contractor  does  not  violate  the  ordinance  or  the  requirements  of  the 
form  of  proposal  if  he  lists  thereon  another  general  contractor  as 
the  person  who  is  to  do  some  of  the  subcontracting  work. 

Respectfully  submitted. 


TO:  Recreation  Commission 
BJWJR 


DION  R.  HOLM 
City  Attorney 


No.  174 

May  k,    1950 

SUBJECT:   CIVIL  JERVIC3  EKP-^OYES  FILING  CANDIDACY 
FOR  ELECTION  ON  COUNTY  CENTR.^L  COIJ^ITTEE 
OF  INDEPENDljNT  J^ROGREoSIVE  PARTY;  JACK  KAUFMN. 

Dear  Sir: 

I  have  your  request  for  an  opinion  as  follows: 

"i:e  are  advised  that  I-ir.  Jack  Kaufman,  5^ 
Darrell  "lace,  San  Francisco,  who  is  a  civil 
service  employee  holding  the  position  of 
Deputy  Clerk,  hunicipal  Court,  filed  his  can- 
didacy on  April  1,  1950  for  election  as  a 
member  of  the  County  Central  Committee  of 
the  Independent  Progressive  Party  from  the 
Twentieth  Assembly  District. 

"Will  you  kindly  advise  us  if,  through  this 
action  fr.  Kaufman  has  violated  section  5  of 
the  charter  and  thereby  automatically  forfeited 
his  municipal  employment,  or  if  he  has  violated 
the  provisions  of  section  157  of  the  charter 
thereby  rendering  himself  liable  to  a  charge  of 
insubordination  and  removal  from  his  position." 

OPINION 

Section  5  of  the  San  Francisco  Charter,  to  v/hich  you 
refer,  provides  in  part: 

•'Any  appointive  officer  or  employee  of  the  city 
and  county  who  shall  become  a  candidate  for 
election  by  the  people  to  any  public  office 
shall  automatically  forfeit  such  city  and  county 
office  or  position.  ' 

Section  157  of  the  Charter  provides  in  full: 

"Prohibition  of  Political  Activity 

'SECTION  157.   Active  participation  in  city  and 
county  politics,  relative  to  the  election  or 
appointiaent  of  public  officials,  by  civil  ser- 
vice employees  and  eligiDles  of  the  city  and 
county,  is  subversive  of  the  best  interests  of 
the  merit  system  and,  therefore,  persons  holding 
positions  in  the  classified  civil  service  or  on 
eligible  lists  for  such  positions  shall  taKe  no 
active  part  in  such  political  campaigns,  or  in 
soliciting  votes,  or  in  levying,  contributing  or 
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"soliciting  funds  or  support,  in  each  case 
for  the  purpose  of  favoring  or  hindering  the 
appointr.ient  or  election  of  candidates  for 
city  and  county  offices.  Violation  of  the 
provisions  of  this  section  shall  be  deemed 
an  act  of  insubordination  and  considered 
good  cause  for  suspension  or  dismissal  from 
position  or  reriiOval  from  eligible  list." 

1.  In  my  opinion  there  has  been  no  violation  of  section 
5  of  the  Charter,  under  the  facts  you  outline,  because  a 
county  central  committeeman  does  not  hold  a  "public  office." 
(Section  35(f)  and  36  of  the  Elections  Code;  13  Ops.  Calif. 
Atty.  Gen.  /Off.  Adv.  Sheet/99;  Leymel  v.  Johnson,  105  Cal. 
App.  694.) 

2.  Sections  2831  ^.nd  2^32  of  che  Elections  Code  provide 
in  part: 

"The  county  central  committee  shall  have 
charge  of  the  party  campaign  under  general 
direction  of  the  State  central  committee  or 
of  the  executive  committee  selected  by  the 
State  central  committee.  .  .  .  County  central 
committees  shall  perform  such  other  duties 
and  services  for  their  respective  political 
parties  as  seera  to  be  for  the  benefit  of  each 
party." 

It  is  therefore  clear  that  the  duties  of  a  county 
central  committeeman  require  him  to  take  an  active  part  in 
political  campaigns  of  candidates  for  public  office. 

It  is  also  clear  that  the  fact  a  person  has  become 
a  candidate  for  membership  in  the  county  central  committee 
of  one  of  the  political  parties,  indicates  that  he  wants  to 
become  an  active  participant  in  city  and  county  politics 
relative  to  the  election  or  appointi.ient  of  public  officials. 
But  the  mere  fact  of  candidacy  for  such  position  does  not 
in  and  of  itself  indicate  such  participation.   In  view  of 
the  inhibitions  of  section  157  of  the  Charter,  the  legal 
presumption  is  to  the  contrary.   (Code  of  Civ.  Proc,  Sec, 
1963,  sub.  1.) 

As  noted  above,  a  county  central  committeeman  does 
not  hold  a  "public  office."  Therefore,  one  who  is  a  can- 
didate for  such  a  position  does  not,  simply  by  his  own 
candidacy,  actively  participate  in  city  and  county  politics 
relative  to  the  election  or  appointment  of  a  "public  official." 

Based  on  the  facts  you  outline  it  is  my  opinion  that 
as  yet  there  has  been  no  violation  of  the  provisions  of 
section  157  of  the  Charter,  and  therefore  no  cause  for 


suspension  or  dismissal  from  the  position.   Violation  v/ill 
occur  only  upon  his  election, 

Vjhile  the  employee  in  question  is  presumed  to  knov; 
the  law,  I  believe  a  word  of  warning  to  him  is  in  order  so 
that,  if  he  chooses,  he  may  take  whatever  steps  may  be 
available  to  v/ithdraw  from  a  course  which,  should  he  be 
successful,  inevitably  will  lead  to  a  violation  of  section 
157  of  the  Charter. 


Respectfully  submitted, 


DION  R.  KOLM,  City  Attorney. 


TO:  WILLlAl^i  L.  HEIIDSRSON,  Personnel 
Director  and  Secretary 
Civil  Service  Commisoion 
150  City  Hall,  San  Francisco  2 


GEB 


No.   175 
I/Iay  5,   1950 

SUBJECT:      VACATION  FAY  FOR  NON-CIVIL  SERVICE  EivIPLOYEES  LaID  OFF; 
TBIER0LL3  HOSPITAL  ORDERLIES  AND  FORTERS,    (FEIiALE). 

Dear  Sir; 

This  vd.ll  acknov/ledge  receipt  of  your  request  for  an  opinion 
as  follows: 

"We  have  received  from  the  Director  of  Public  Health 
timerolls  designed  to  pay  vacations  to  certain  non-civil 
service  employees  after  February  15  who  were  laid  off  on 
that  date. 

"The  classes  in  which  these  employees  have  been  employed, 
namely,  Ill6  Orderly,  female,  and  1204  Porter,  female,  were 
included  in  the  Mayor's  proclaraation  of  October  13,  1949, 
which  exempted  the  classes  from  the  nin«ty-day  charter  limita- 
tion to  February  15,  1950.  While  the  proclamation  was  exten- 
ded to  June  30,  the  extension  did  not  include  these  classes  - 
hence  the  department  was  compelled  to  lay  the  employees  off. 

"You  have  heretofore  rendered  an  opinion  approving  vaca- 
tions for  certain  platform  personnel  in  the  Municipal  Railway 
who  through  circumstances  beyond  their  control  were  not  allow- 
ed a  vacation  in  the  calendar  year  in  which  it  was  earned. 
The  facts  of  the  instant  case  being  so  dissimilar  from  those 
on  which  your  opinion  was  given,  the  Civil  Service  Commission 
at  its  meeting  of  March  22  directed  that  you  be  requested  to 
advise  if  the  limitations  on  the  employment  of  emergency  per- 
sonnel would  constitute  a  bar  to  the  approval  of  these  time- 
rolls." 

i2  P  I  J!J  I  p  N 

Section  149  of  the  Charter  provides  in  part  as  follows: 

"V/hen  no  list  of  eligibles  is  available  for  a  position 
in  the  class  requisitioned  by  the  appointing  officer,  the 
commission  may  certify  for  civil  service  temporary  appoint- 
ment an  eligible  from  another  list  deemed  by  the  commission 
to  be  suitable  to  temporarily  provide  the  service  desired; 
or  may  authorize  the  appointing  officer  to  make  a  non-civil 
service  ftmergencv  appointment  thereto  for  a  period  not  ex-., 
ceeding  ninety  days  and  only  until  a  regular  appointment 
under  the  provisions  of  this  charter  can  be  made." 

After  the  non-civil  service  emergency  appointees  here  involv- 
ed had  worked  the  90  days  permitted  under  the  above  Charter  pro- 
vision, the  Mayor  issued  an  Emergency  Proclamation  in  conformity 
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with  the  provisions  of  section  25  of  the  Charter  exempting  these 
classes,  and  certain  others,  from  the  90-day  Charter  limitation  to 
February  15,  1950.  Thereafter,  the  Mayor  issued  a  new  Emergency 
Proclamation  extending  the  waiver  of  the  90-day  Charter  limitation 
to  June  30,  1950  -  but  which  extension  did  not  include  the  classes 
of  1116  Orderly,  female,  or  1204  Porter,  female,  here  involved. 

These  emergency,  non-civil  service,  employees  were  therefore 
laid  off  after  February  15,  1950, 

You  state  that  you  have  received  from  the  Director  of  Public 
Health  timerolls  designed  to  pay  vacations  to  these  persons  after 
February  15,  1950,  and  aft^er  they  had  been  already  laid  off  from 
their  city  employment  pursuant  to  the  mandate  of  section  149  of  the 
Charter.  You  ask  whether  the  limitations  on  the  employment  of  emer- 
gency personnel  would  constitute  a  bar  to  the  approval  of  these 
timerolls? 

After  a  city  employee  terminates  his  or  her  employment  with 
the  City,  either  voluntarily  or  under  a  Charter  limitation  such  as 
is  contained  in  section  149  of  the  Charter,  he  or  she  ceases  to  be 
a  City  employee,  and  has  no  further  right  to  any  two-weeks  vacation 
period  thereafter.  This  office  has  so  held  heretofore,  in  an 
opinion  rendered  on  April  22,  1941,  to  the  Superintendent  of  Parks, 
in  connection  with  an  employee  who  had  resigned  from  the  City  ser- 
vice and  was  thereafter  seeking  pay  for  a  two-week  vacation,  a  copy 
of  which  opinion  is  attached  hereto. 

Section  151  of  the  Charter  contains  the  provision  dealing  with 
vacations  for  City  employees,  presently  effective,  and  provides  in 
part  as  follows: 

n  *  j^c  j{c  Every  person  employed  in  the  city  and  county 
service  shall,  after  one  year's  service,  be  allowed  a  vaca- 
tion with  pay  of  two  calendar  weeks,  annually,  as  long  as 
he  continues  in  his  employment.  *  *  *♦» 

It  will  be  especially  noted  that  one  of  the  limitations  there- 
in contained  is  that  a  vacation  is  only  allowed  to  a  person  "in  the 
city  and  county  service",  and  "as  long  as  he  continues  in  his  em- 
plovment". 

Here,  in  our  situation,  admittedly  the  persons  involved  were 
no  longer  in  the  City  employment  at  the  very  time  it  was  sought  to 
grant  them  a  vacation. 

You  are,  therefore,  advised  that  you  have  no  authority  to  ap- 
prove the  timerolls  as  submitted  by  the  Director  of  Public  Health 
granting  to  the  person  here  involved  vacations  after  February  15, 
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1950,  -  when  they  had  already  been  laid  off  from  City  employment, 
and  were  therefore  no  longer  in  the  City  service. 

Respectfully  submitted, 

DION  R.  HOU-1, 
City  Attorney. 

NSlv 

To:  William  L.  HENDERSON 

Personnel  Director  and  Secretary 
Civil  Service  Commission 

cc;  Director  of  Public  Health 

Chief  Administrative  Officer 


No.   3259 
April  22,    1941 

SUBJECT:  IS  EIIPLOYEE,  WHO  REoIGNED,  ENTITLED  TO  BE  PaID  FOR  A  VA- 
CATION? WHEN  A  REv^UEoT  FOii  A  VaCaTION  PRIOR  TO  RESIGNA- 
TION WAS  DENIED? 

Gentlemen: 

This  will  acknowledge  receipt  of  your  request  for  an  opinion 
as  to  whether  Miss  Evelyn  Buckner,  a  former  employee  of  your  depiart- 
ment  is  entitled  to  be  paid  for  a  vacation  under  the  following  al- 
leged circumstances. 

Miss  Evelyn  Buckner  tendered  her  resignation  from  the  City 
service  on  April  1,  1940,  to  be  effective  April  15,  1940.  She  re- 
quested a  two  week  vacation  leave,  during  this  period  of  from  April 
1  to  15,  1940,  but  the  request  was  denied  by  her  department  head. 
The  last  time  her  name  appears  upon  the  payroll,  for  any  purpose, 
is  that  of  March  31,  1940.  She  claims  pay  for  a  two  week  vacation, 
during  the  period  of  from  April  1-15,  1940,  although  she  was  denied 
the  right  to  take  a  vacation  at  that  time  by  her  department  head. 

0  P  I  N  I  0  li 

This  case  is  entirely  different  than  that  of  Flora  Simpson, 
upon  which  an  opinion  was  written  by  this  office  on  June  20,  1940, 

In  that  case  the  department  head  had  allowed  the  employee  a 
vacation,  and  v;e  simply  recognized  the  authority  of  the  department 
head  to  allow  her  a  vacation,  in  view  of  section  151  of  the  Charter 
which  provides  that  after  the  first  year  of  service  has  passed,  a 
vacation  with  pay  of  two  calendar  weeks  is  allowed  "annually".  As 
no  specific  time  in  the  year  is  provided  for  by  the  Charter  when  va- 
cations must  be  taken  -  the  determination  of  the  time  is  left  to  the 
discretion  of  the  department  head. 

In  the  case  now  presented,  the  department  head  did  not  allow  a 
vacation  to  the  employee  prior  to  the  effective  date  of  her  resigna- 
tion.  As  already  indicated,  the  department  head  is  not  required  to 
allow  a  vacation  at  any  particular  time  of  the  year  -  it  is  in  his 
discretion,  having  in  mind,  of  course,  the  purpose  of  a  vacation, 
as  stated  in  our  opinion  of  June  20,  1940,  aforesaid.  After  the  ef- 
fective date  of  ?Iiss  Buckner »s  resignation,  of  course,  she  ceased 
to  be  a  city  employee,  and  had  no  further  right  to  claim  the  right 
to  any  two  weeks  vacation  period  thereafter. 

You  are,  therefore,  advised  that  in  view  of  the  fact  that  Miss 
Evelyn  Buckner 's  department  head  had  denied  her  request  for  a  vaca- 
tion during  the  period  of  from  April  1  to  15,  1940,  which  he  had  a 
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right  to  do,  she  is  not  entitled  to  pay  as  and  for  a  vacation  of 
two  weeks  during  the  period  of  from  April  1  to  15,  1940. 

Respectfully  submitted, 

JOHN  J.  0' TOOLE, 


City  Attorney. 


To:   J.  L.  Girod 

First  Assistant 
Superintendent  of  Parks 
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No.  176 

May  5,  1950 


SUBJlCT:   PO^ER  AND  AUTHORITY  OF   LIBRARY  C0M'iIS3I0N  TO 
SELL  SUaPLUS  RLAL  PROPERTY  UNDER  ITS  JURIS- 
DICTION; DISPOSITION  OF   PROCEEDS  OF  SaLE. 

Gentlemen: 

I  have  your  request  for  an  opinion  as  follows: 

"This  letter  is  being  written  at  the  request  of  the 
Library  Commission  of  which  I  am  a  member,  for  the 
purpose  of  obtaining  the  opinion  of  your  office 
before  suggesting  any  particular  course  of  action 
to  the  Commission, 

"It  appears  that  there  are  two  parcels  of  land  on 
which  there  is  built  and  operated  at  the  present 
time  a  branch  of  the  Public  Library.  The  descrip- 
tions of  these  two  parcels  are  as  follows: 
"1)   Presidio  Branch:   137  feet  6  inches  by  255  feet 
4g  inches,  located  on  Sacramento  and  Clay  Streets, 
between  Laker  and  Lyon  Streets. 

"This  property  was  transferred  to  the  Board  of  Library 
Trustees  May  29,  1919,  by  Resolution  16,828  of  the 
Board  of  Supervisors. 

"2)   Richmond  Branch:   9th  Avenue  near  Geary  Street, 
(metes  and  bounds  description  lacking) 

"It  appears  that  this  property  was  originally  set  aside 
for  the  corporation  known  as  'Home  for  the  Care  of  the 
Inebriate'  (Appendix,  Municipal  Reports  1867-68,  pp. 
559,  575)   The  title  to  this  property  was  afterwards 
the  subject  of  litigation  in  a  quiet  title  suit  cited 
in  favor  of  the  City  and  County  of  San  Francisco,  an 
account  of  which  is  found  in  the  decision  of  the 
Supreme  Court  of  the  State  of  California,  in  the 
case  of  'Home  for  the  Care  of  the  Inebriate  vs.  the 
City  and  County  of  San  Francisco',  reported  in  119 
Cal.,  p.  534. 

"It  has  been  observed  that  in  both  of  the  above  in- 
stances there  is  a  considerable  amount  of  the  prop- 
erty vrhich  is  not  occupied  for  library  purposes  and 
it  vrould  be  possible  to  dispose  of  portions  of  these 
lands  without  injury  to  the  public  use  of  the  balance 
of  the  land. 

"The  questions  vfhich  are  addressed  to  you  for  an 
opinion  are  these: 

"1)  Has  the  Library  Commission  the  power  and  authority 
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to  dispose  of  portions  of  these  lands  by  sale  to 
the  public  through  the  medium  of  the  real  estate 
department  of t he  City  and  County  of  San  Francisco? 

"2)   Assuming  the  answer  to  the  above  question  is 
in  the  affirmative,  vho,  or  what  department  of  the 
City  would  have  possession  and  control  of  the  pro- 
ceeds of  such  a  sale?  In  other  words,  does  it  go 
into  the  library  funds  or  to  the  general  fund  of 
the  City  and  County?" 

OPINION 
Question  1  -  Power  and  Authority  to  Sell. 

Both  parcels  of  land  mentioned  in  your  request  originally 
constituted  part  of  the  pueblo  lands  of  the  territory  embraced  by 
the  City  and  County  of  San  Francisco.  By  various  municipal,  leg- 
islative, congressional  and  judicial  actions,  the  title  to  the 
pueblo  lands,  not  confirmed  in  the  settlers,  finally  vested  in  the 
City  and  County  of  San  Francisco.  I  have  had  recent  occasion  to 
consider  the  origin  and  nature  of  the  City's  title  to  pueblo  lands 
in  general  in  an  opinion  concerning  Columbia  Square,  and  as  the 
exposition  relating  to  the  devolution  of  pueblo  titles  contained 
therein  is  pertinent  to  your  inquiry,  I  am  enclosing  a  copy  of  that 
opinion  for  your  perusal; 

Subsequent  to  the  Act  of  Congress  of  March  IS ,   1866,  quiet- 
ing title  to  the  pueblo  lands  and  confirming  the  City's  claims 
thereto,  the  City  enacted  Order  No.  800  on  January  14,  1868,  which 
provided  for  an  official  map  of  the  outside  lands  constituting 
part  6T   the  pueblo  and  which  had  the  effect  of  making  absolute  the 
reservations  of  land  selected  for  public  purposes  as  indicated  in 
the  map.  Order  800  was  confirmed  by  Act  of  the  Legislature  on 
March  27,  1868.  By  virtue  of  the  order,  the  map,  and  the  public 
reservations  made  pursuant  thereto,  the  land  on  which  the  Pre- 
sidio Branch  of  the  Library  now  stands  was  reserved  for  public 
use  as  a  Voman's  Hospital  and  the  land  on  which  the  Richmond  Branch 
is  now  situated  was  reserved  as  a  Home  for  the  Inebriates. 

In  the  numerous  cases  that  arose  concerning  city's  titles 
to  the  pueblo  lands,  it  was  uniformly  held  that  the  lands  so  dedi- 
cated to  public  use  were  held  by  the  municipality  in  trust  for  the 
public  and  subject  to  the  control  of  the  sovereign,  the  State  of 
California,  which,  upon  becoming  a  sovereign  member  of  the  union, 
became  vested  with  the  right  of  control  formerly  resident  in  the 
Mexican  Government.  The  public  trust  is,  of  course,  not  irrevocable 
and  just  as  the  pueblos  could  convey  lands  held  for  public  use  by 
common  consent  (Ames  vs.  San  Diego.  101  Cal.  393),  so,  too,  the 
pueblo  lands  acquired  by  the  City  and  County  could  be  alienated  by 
the  common  consent  of  the  public,  the  beneficiaries  of  the  trust, 
and  the  sovereign  in  whom  the  ultimate  right  of  control  was  vested. 
As  to  the  City  and  County  of  San  Francisco,  this  common  consent  is 
manifested  in  Section  92  of  the  Charter,  which  provides  as  follows: 
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"Any  real  property  owned  by  the  city  and  county, 
excepting  lands  for  parks  and  squares,  may  be  sold 
on  the  recommendation  of  the  officer,  board  or 
commission  in  charge  of  the  department  responsi- 
ble for  the  administration  of  such  property.  ^Tien 
the  board  of  supervisors,  by  ordinance,  may  authorize 
such  sale  and  determine  that  the  public  interest  or 
necessity  demands,  or  will  not  be  inconvenienced  by, 
such  sale  ,  the  director  of  property  shall  make  a 
preliminary  appraisal  of  the  value  of  such  property. 
The  director  of  property  shall  advertise  by  publi- 
cation the  time  and  place  of  such  proposed  sale. 
He  shall  forthwith  report  to  the  department  head 
concerned  and  to  the  supervisors  the  amount  of  any 
and  all  tenders  received  by  him.  The  supervisors 
may  authorize  the  acceptance  of  t  he  highest  and 
best  tender,  or  they  may,  by  ordinance,  direct  that 
such  property  be  sold  at  public  auction,  date  of 
which  shall  be  fixed  in  the  ordinance.  No  sale 
other  than  a  sale  at  public  auction  shall  be  auth- 
orized by  the  supervisors  unless  the  sum  offered 
shall  be  at  least  ninety  per  cent  of  the  preliminary 
appraisal  of  such  property  hereinbefore  referred  to." 

Thus,  the  prople  of  the  City  and  County  of  San  Francisco  have 
authorized  the  City  through  its  agents  to  abandon  the  public  trust 
under  which  the  pueblo  lands  were  held  when  either  the  public  in-- 
terest  or  necessity  so  requires,  or  v/ill  not  be  inconvenienced 
thereby,  and  this  authorization  has  been  approved  by  the  sovereign 
through  the  Legislature,  representing  the  people  of  the  state  as  a 
whole. 

You  are  therefore  advised  that  the  surplus  lands  in  question 
may  be  sold  subject  to  the  foregoing  provisions  of  Section  92  of 
the  Charter  as  well  as  Section  91  prescribing  the  responsibilities 
of  the  Director  of  Property  relating  to  such  sale,  Section  116.1 
requiring  a  report  from  the  Department  of  City  Planning,  and  the 
following  procedural  provision  of  Ordinance  No.  12.1761,  Part  I, 
Sections  154-157  of  the  Municipal  Code; 

"Sec.  154.  Pursuant  to  Sections  91,  92,  93  and 
94  of  the  Charter,  each  department,  board  and 
commission  of  t  he  City  and  County  of  San  Fran- 
cisco shall  conduct  all  negotiations  through  the 
Director  of  Property  for  purchasing,  acquiring, 
accepting,  exchanging,  leasinp:,  renting,  selling, 
granting,  conveying  and/or  relinquishing  any  real 
property  or  interest  therein  required  for,  or  owned 
by  the  City  and  County j  except  as  otherwise  spec- 
ifically provided  by  the  Charter. 

"Section  155.  The  provisions  of  Sections  154  to 
156,  inclusive,  of  Part  I,  shall  apply  to  all  lands 
and  easements  required  for  City  and  County  purposes 
acquired  by  purchase,  gift,  devise,  bequest,  dedication 


or  otherwise;  and  also  apply  to  the  relinquish- 
ment of  any  city-owned  real  property  or  interest 
therein  caused  or  to  be  caused  by  the  closing  or 
abandonment  of  streets  and  easements;  except  as 
otherwise  specifically  provided  by  charter. 

"Sec.  156.  All  resolutions  and  ordinances  involv- 
ing transactions  covered  by  Sections  154  and  155 
of  Part  I  must  be  approved  by  the  Director  of 
Property  before  adoption  or  enactment." 

Question  2  -  Possession  and  Control  of  the  Proceeds: 

The  disposition  of  the  proceeds  of  the  sale  is  governed  gener- 
ally by  the  following  provisions  of  Section  92  of  the  Charter,  and 
more  specifically  by  the  provisions  of  Ordinance  No.  443S,  approved 
May  21,  1947,  Part  I,  Sections  157.1  -  157.4  of  the  Municipal  Code, 
enacted  pursuant  to  the  provisions  of  Charter  Section  92,  I  believe 
you  will  find  these  provisions  self-explanatory  and  that  they  fur- 
nish a  complete  answer  to  your  question  No,  2. 

The  pertinent  portion  of  Charter  Section  92  is  as  follows: 

"The  proceeds  of  the  sale  of  any  property  under 
the  control  of  a  department  shall  be  applied  by 
the  supervisors  to  the  purchase  of  additional 
land  for  the  use  of  such  department  if  required 
thereby.  Otherwise  such  proceeds  shall  be 
applied  to  the  purchase  of  additional  real 
property  for  any  city  and  county  purpose, 
provided,  however,  that  the  proceeds  of  the 
sale  of  any  property  acquired  for  the  use  of 
any  utility  shall  revert  to  the  funds  of  said 
utility." 

The  full  text  of  Ordinance  No.  443S  is  hereinafter  set  forth 
for  your  convenience: 

"Section  157.1.   For  the  purpose  of  depositing 
and  disbursing  all  moneys  received  from  the 
sale  of  city  owned  real  property  pursuant  to 
the  provisions  of  Section  92  of  the  Charter 
there  are  hereby  established  and  designated 
'Real  Property  Funds'  which  shall  be  further 
identified  and  accounted  separately  by  the 
Controller  in  accordance  with  the  fiscal  and 
accounting  provisions  of  the  Charter  as  ta 
general  city  or  as  to  the  related  utility  de- 
partment, division  or  bureau  under  the  juris- 
diction or  control  of  the  Public  Utilities 
Commission. 

"Section  157.2.  The  moneys  deposited  as  pro- 
vided in  Section  157.1  hereof  shall  be  used  for 
the  purpose  of  acquiring  other  real  property 
for  the  use  of  respective  departments,  divi- 
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sions  or  bureaus  having  jurisdiction  or 
control  over  the  real  property  sold  and 
for  paying  the  costs  and  expenses  of  such 
sales  and  acquisitions;  provided  that, 
subject  to  the  fiscal  and  accounting  pro- 
visions of  the  Charter, 

"a)  exclusive  of  any  real  property  to  be  sold 
or  acquired  under  the  jurisdiction  or  control 
of t he  Public  Utilities  Commission,  if  additional 
real  property  is  not  required  by  a  seller  depart- 
ment the  proceeds  of  a  sale  of  real  property  shall 
be  applied  to  the  acquisition  of  additional  real 
property  for  any  city  and  county  purpose ; 

"b)  if  additional  real  property  is  not  required 
by  a  seller  utility  department,  division  or  bureau 
under  the  jurisdiction  or  control  of  the  Public 
Utilities  Commission  the  proceeds  of  a  sale  of 
real  property  may  be  applied  to  any  other  capital 
purpose  of  the  related  utility  department,  division 
or  bureau  as  may  be  deemed  proper  by  the  Public 
Utilities  Commission, 

"Section  157.3.  The  proceeds  of t he  sale  of  any 
city  owned  real  property  shall  be  deemed  and  is 
hereby  determined  to  be  the  net  amount  of  any 
sale  after  deducting  the  cost  and  expenses  of 
such  sale, 

"Section  157.4.  Real  property  as  referred  to 
in  Sections  157.1,  157.2  and  157.3  shall  be 
deemed  to  be  and  is  hereby  determined  to  be 
lands,  structures  and  improvements  jointly  or 
separately. 

"Section  2.   All  ordinances  in  conflict  here- 
with and  Bill  No,  106,  Ordinance  9.021  in  partic- 
ular are  hereby  repealed. 

"Section  3.  No  money  shall  be  expended  from  these 
funds  except  pursuant  to  appropriations  made  pur- 
suant to  the  provisions  of  the  charter." 

You  are  advised  accordingly. 

Respectfully  submitted, 

TJB 

DION  ic.  HOLM 
To:  Library  Commission.  City  Attorney 


No.  121 
February  S,    1950 

SUBJECT:   COLUMBIA  SQUARE  TRANSFER  OF  TITLE  THERETO  BY  PARK  COMMISSION 
TO  RECREATION  COMMISSION;  LEASE  THEREOF  TO  PRIVATE  INDIVID- 
UAL OR  COMPANY  FOR  AUTOMOBILE  PARKING  LOT;  NO  REVERSION  OF 
TITLE  THERETO  UPON  ABANDONMENT  OR  DISCONTINUANCE  AS  A  PARK. 

Gentlemen: 

This  office  is  in  receipt  of  your  request  for  an  opinion  as 
follows: 

"In  connection  with  the  abandonment  or  discontinuance  of 
Columbia  Square  for  park  purposes  now  being  considered  by  the 
Park  Commission,  referred  to  in  our  letter  to  you  under  date 
of  May  23,  1949,  and  your  reply  dated  June  6,  1949,  several 
questions  have  arisen  which  we  are  unable  to  answer  for  our- 
selves at  this  time.  VJe  would  greatly  appreciate  advice  from 
you  on  the  following  questions: 

"1.   Can  the  Park  Commission  legally  transfer  title  to 
Columbia  Square  to  the  Recreation  Commission  of  the  City  and 
County  of  San  Francisco? 

"2.  Does  the  condition  in  Section  41.1  of  the  Charter 
that  states  'The  land  must  no  longer  be  needed  for  park  or  re- 
creational purposes*  prohibit  the  Park  Commission  from  selling 
the  property  to  private  interests  in  accordance  with  the  Park 
Abandonment  Law  of  192?  if  the  Recreation  Commission  desires  it 
for  recreation  purposes  under  its  jurisdiction? 

"3.  Can  the  Park  Commission  legally  lease  the  property  to 
a  private  individual  or  company  for  the  purpose  of  operating  an 
automobile  parking  lot? 

"4.   As  stated  in  your  communication  of  June  6th,  Columbia 
Square  is  part  of  the  Pueblo  Lands  which  were  never  alienated  by 
San  Francisco  and  was  dedicated  as  a  plaza.  Does  that  preclude 
the  possibility  of  title  to  the  land  reverting  from  the  Park  De- 
partment or  forfeiture  of  ownership  in  fee  by  the  City  and  County 
of  San  Frand  sco  if  the  use  of  the  land  for  park  purposes  is  dis- 
continued or  abandoned?  If  ownership  should  be  forfeited  to  whom 


would  it  revert?" 


IK  ANSWER  TO  .QUESTION  1; 


OPINION 


The  Charter  of  the  City  and  County  of  San  Francisco  in  effect  from 
1900  to  1932  permitted  the  Park  Commissioners  to  set  apart  parks  and 
squares  or  portions  thereof  for  recreation  centers  under  the  control 
of  the  Playground  Commissioners.  Article  XIV-A,  Section  9  of  the 
Charter  provided  as  follows: 
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"The  Park  Commissioners  shall  have  power  to  set  apart 
either  absolutely  or  for  a  definite  period  of  time  such  parks 
and  squares  or  portions  thereof  as  they  may  see  proper,  other 
than  Golden  Gate  Park  and  the  Mission  Park,  for  use  as  child-^ 
ren's  playgrounds  and  recreation  centers,  and  the  same  shall, 
when  so  set  apart  for  such  use  be,  to  the  extent  of  that  use, 
under  the  exclusive  control  and  management  of  the  Playground 
Commissioners." 

(See  also  the  Opinion  of  the  City  Attorney  of  February  20,  1914,  re- 
garding the  transfer  of  Hamilton  Square  to  the  Playground  Commis-^ion 
pursuant  to  the  authority  of  the  Charter  section  above  quoted.) 

The  present  Charter  of  the  City  and  County  of  San  Francisco 
me^kes  no  provision  for  the  transfer  of  park  lands  from  the  Park  De- 
partment, and  therefore  at  the  present  time  there  is  no  authority  for 
the  Park  Commission  to  transfer  title  to  Columbia  Square  to  the 
Recreation  Commission  of  the  City  and  County  of  San  Francisco, 

The  Park  Commission  and  the  Recreation  Commission,  however,  will 
be  consolidated,  effective  July  1,  1950,  pursuant  to  amendments  to 
the  Charter.   If  the  new  commission  shculd  desire  to  operate  Columbia 
Square  for  recreational  purposes  after  such  consolidation,  there  is 
no  question  but  that  it  may  do  so  and  Columbia  Square  will  still  be 
legally  used  for  the  trust  purposes  for  which  it  vras  dedicated. 

IN  ansv;er  to  question  2; 

Section  41 .l  of  the  Charter  setting  forth  the  requirements  nec- 
essary for  the  abandonment  or  discontinuance  of  a  park  requires  that 
such  land  be  "no  longer  needed  for  park  or  recreational  purposes" . 
Section  41  of  the  Charter  provides  that  "the  /park/commissioners 
shall  have  the  complete  and  exclusive  control,  management  and  direc* 
tion  of  the  parks,  squares,  avenues,  grounds  and  recreation  centers, 
now  or  hereafter  placed  under  the  charge  of  the  commission".  The 
commission  is  also  given  power  to  lease  park  lands  for  recreation 
purposes.   The  use  of  the  words  "recreational  purposes"  in  Section 
41.1  of  the  Charter  must  be  interpreted  in  the  light  of  the  power  of 
the  Park  Commission  in  connection  with  the  use  of  park  lands  for 
recreation  purposes.   If  lands  under  the  jurisdiction  of  the  Park  Com- 
mission are  no  longer  needed  for  such  park  or  recreation  pui-poses, 
the  use  of  such  lands  as  parks  may  be  abandoned  or  discontinued  under 
Section  41.1  of  the  Charter.   The  fact  that  the  Recreation  Commiss- 
ioners might  desire  certain  lands  of  the  Park  Department  for  re- 
creation purposes  would  in  no  way  limit  the  right  to  abandon  or  dis- 
continue the  use  of  lands  as  a  ps^rk  if  such  lands  are  no  longer 
needed  for  park  or  recreational  purposes  under  the  jurisdiction  of 
the  Park  Commission, 

After  the  park  has  been  abandoned  or  discontinued  as  provided  by 
the  Park  Discontinuance  Law  of  1927,  the  land  will  still  be  owned  by 
the  City  and  County  of  San  Francisco  and  may  at  any  time  be  placed  to 
any  other  municipal  use,  for  example,  the  Recreation  Department. 
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You  are  therefore  adv.ised  that  the  fact  that  the  Recreation  Depart- 
ment may  desire  lands  for  recreationc.l  purposes  which  the  Park  Com- 
mission desires  to  abandon  or  discontinue  as  a  park  does  not  preclude 
the  abandonment  or  discontinuance  of  the  use  of  such  lands  as  parks 
under  Section  41.1  of  the  Charter.   After  such  parks  have  been  aban- 
doned or  discontinued  as  provided  by  law,  the  land  is  deemed  to  be 
held  by  the  City  in  fee  and  the  City  may  sell  or  otherwise  dispose  of 
the  property  as  it  deems  proper.   (GOVERNlvlENT  CODE,  §3^460) 

IN  ANSWER  TO  QUESTION  3: 

Section  41  of  the  Charter  provides  in  part  as  follows: 

"The  commissioners  shall  not  lease  any  part  of  the  lands 
under  its  control  nor  permit  the  building  or  maintenance  or 
use  of  any  structure  on  any  park,  square,  avenue  or  ground, 
except  for  recreational  purposes  .... 

"The  commission  shall  have  power  to  lease  any  stadium 
or  recreation  field  under  its  jursidiction  for  athletic  con- 
tests and  exhibitions  and  may  permit  the  lessee  to  charge  an 
admission  fee," 

Columbia  Square  was  dedicated  as  a  park,  and  the  power  of  the  Comr- 
mission  to  lease  it  is  restricted  as  set  forth  in  Section  41.  It  may 
be  leased  for  recreation  purposes  only. 

It  is  obvious  therefore  that  the  Park  Commission  has  no  authority 
to  lease  Columbia  Square  for  the  purpose  of  operating  an  automobile 
parking  lot,  and  you  are  so  advised. 

IN  ANSWER  TO  QUESTION  4: 

As  Columbia  Square  was  reserved  as  a  square  under  the  provisions 
of  the  Van  Ness  Ordinance  from  the  pueblo  lands  of  the  City  of  San 
Francisco,  (See  MUNICIPAL  REPORTS,  1S62-3),  pages  277-27^)  the  answer 
to  this  question  requires  a  brief  statement  of  the  history  of  the 
pueblo  lands  in  the  City  and  County  of  San  Francisco. 

At  the  end  of  the  war  between  the  United  Staterj  and  Mexico,  title 
to  all  lands  in  California  was  claimed  to  have  "vested  in  the  United 
States.  By  the  Treaty  of  Guadalupe  Hidalgo,  the  United  States  agreed 
to- respect  the  property  rights  of  the  inhabitants  and  to  recognize 
the  patents  issued  by  the  Spanish  and  Mexican  Governments,   It  was  a 
settled  doctrine  of  Mexican  law  that  each  pueblo  owned  and  was  entit- 
led to  four  square  leagues  of  land  upon  which  it  was  located.   At  the 
time  of  the  conquest  the  pueblo  of  which  the  City  of  San  Francisco 
became  the  successor  was  entitled  to  four  square  leagues  of  land  under 
Mexican  law,  but  it  did  not  have  an  indefeasible  estate  in  the  unccn- 
vcyed  portions  of  these  lands,,  but  only  a  limited  right  of  disposition 
and  was  subject  in  all  particulars  to  the  control  of  the  government  of 
the  country.   As  before  the  conquest  the  fee  had  not  passed  out  of 
the  government  of  Mexico,  it  was  transferred  to  the  United  States  by 
the  conquest  and  the  Treaty  which  followed. 


On  March  3,  1851,  Congress  passed  "An  Act  to  ascertain  and  settle 
private  land  claims"  (U.S.  Statutes,  Volume  9,  page  631),  which  re-- 
quired  that  cities,  towns,  or  villages  that  existed  on  July  7,  IS46, 
present  a  claim  to  the  United  States  for  confirmation  of  land  to  which 
they  claimed. 

On  July  2,  1^52,  a  "Petition  of  the  City  of  San  Francisco  to  the 
United  States  Land  Commission  for  claim  for  the  confirmation  to  it  of 
four  leagues  of  pueblo  land"  was  filed  by  the  City  of  San  Francisco, 

On  the  21st  of  December,  1854,  the  Land  Commissioner  rendered  the 
decree  which  confirmed  to  the  City  and  County  of  San  Francisco  three  ■ 
leagues  of  land  as  a  former  pueblo  (for  decree,  see  MUNICIPAL  REPORTS, 
I859-I86O,  page  172).  The  City  of  San  Francisco  appealed  from  the  de- 
cree on  the  ground  that  four  square  leagues  had  not  been  confirmed  to 
it.  This  case  remained  undecided  until  1866. 

On  June  20,  I855,  the  Council  of  the  City  of  San  Francisco  adopted 
the  Van  Ness  Ordinance  pursuant  t^o  which  the  City  reserved  to  iself 
all  the  lots  v/hich  it  then  occupied  or  had  only  set  apart  for  public 
squares,  streets,  schorls,  etc,  (Section  4),  and  set  up  a  procedure 
for  selecting  ether  lots  west  of  Larkin  Street  and  southwest  of  John- 
ston Street  for  public  squares,  schools  ^.nd  hospitals  (Section  10)  , 
and  provided  that  application  ■  should  be  made  to  the  Legislature  to  con- 
firm and  ratify  the  ordinance,  and  to  Congress  to  relinquish  all  the 
right  and  title  of  the  United  States  to  the  said  lands  for  the  uses 
and  purposes  specified.   (Section  10)   (For  copies  of  the  Van  Ness 
Ordinance,  see  MUNICIPAL  REPORTS,  1867-1868,  page  588,  and  MUNICIPAL 
REPORTS,  1886-1887,  page  193.) 

The  Van  Ness  Ordinance  was  confirmed  by  the  Legislature  of  the 
State  of  California  on  March  11.  185$.   (See  I858  Statutes  of  Cal- 
ifornia, Chapter  LXVI,  page  52. J 

On  July  1,  1864,  Congress  enacted  "An  Act  to  expedite  the  settle- 
ment of  title  to  lands  in  the  State  of  California",   (13  U.S. Statutes 
at  large,  page  332,  Chapter  CXCIV.)   By  this  Act,  Congress  relin- 
quished and  granted  to  the  City  all  the  interest  of  the  United  States 
within  the  corporate  limits  of  I85I  in  trust  for  the  uses  and  purposes 
of  the  ^fan  Ness  Ordinance,   Pursuant  to  said  Act,  the  appeal  of  the 
City  and  County  of  San  Francisco  on  its  petition  for  the  confirmation 
of  four  square  leagues  was  transferred  to  the  Circuit  Court  of  the 
United  States,  where  Justice  Field  confirmed  the  claim  of  the  City 
and  County  of  San  Francisco  to  four  square  leagues  of  land  as  the 
successor  to  the  former  pueblo.   (For  copy  of  the  Opinion  of  Justice 
Field,  see  MUNICIPAL  REPORTS,  I864-I865,  page  192,  and  for  a  copy  of 
the  decree  ,  see  1912-1916  Opinions  of  the  City  Attorney,  page  116.)  ; 
CITY  OF  SA^J  FRANCISCO  v.  U.S.,  FedCasNo,  12,316,  4  Sav^r.  553. 

Thereafter,  on  March  8,  1866,  Congress  enacted  "An  Act  to  quiet 
the  title  to  certain  lands  within  the  corporate  limits  of  the  City  and 
County  of  San  Francisco,  and  by  this  Act  all  the  right  and  title  of 
the  United  States  to  the  lands  covered  by  the  decree  of  the  Circuit 
Court  were  relinquished  and  granted  to  the  City,  and  the  claim  to  the 
la.nd  was  confirmed. 
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Thereafter,  the  United  States  Government  issued  its  patent  to  the 
City  and  Coiinty  of  San  Francisco,  dated  June  20,  1384,  which  was  record- 
ed in  the  General  Land  Office,  Volurne  12,  pages  297-340,  and  in  the  of- 
fice of  the  Recorder  of  the  City  and  County  of  San  Francisco,  on  July 
1,  1884,  in  Liber  1  of  Patents,  page  91.   (For  a  copy  of  said  patent, 
see  MUNICIPAL  REPORTS,  1886-188?,  Appendix  212,  et  seq.) 

As  stated  above,  the  former  pueblos  did  not  have  an  indefeasible 
title  to  the  four  square  leagues  of  land,  but  the  right  of  disposition 
and  use  was,  in  all  particulars,  subject  to  the  control  of  the  govei'n- 
ment  of  the  country. 

The  State  of  California,  upon  its  establishment  as  a  sovereign 
member  of  the  United  States  succeeded  to  the  right  theretofore  held  by 
the  Mexican  Government  as  to  the  control  and  disposition  of  pueblo 
lands.   See  BOkHD  OF  EDUCATION  v.  MARTIN,  92  Cal.  209,  where  the  court 
stated: 

"The  lands  in  question  were  originally  held  by  the  pueblo  in 
trust  for  the  public,  and  subject  to  the  control  of  the  Mexican 
government.   After  the  cession  of  California  to  the  United  States, 
the  management  of  this  trust  was  subject,  in  the  first  place,  to 
the  control  of  the  general  government,  and  became  vested  in  tho 
state  of  California  upon  its  establishment  as  a  sovereign  member 
of  the  Union.  Upon  the  organization  of  the  City  of  San  Francisco, 
its  boundaries  embraced  a  portion  of  these  lands,  but  their  title 
continued  to  remain  impressed  with  the  same  trust.  The  property, 
as  well  as  the  trust  upon  which  it  was  held,  and  the  corporation 
to  whose  management  it  was  intrusted,  was  municipal,  and  therefore 
subject,  as  all  political  institutions,  trusts,  and  property,  to 
the  direction  and  control  of  the  superior  authority  of  the  sover- 
eign. By  the  act  of  March  11,  I858,  ratifying  and  confirming  the 
Van  Ness  Ordinance,  it  was  declared  by  the  state  that  the  lands 
that  had  been  reserved  under  that  ordinance  were  reserved  for 
public  purposes,  and  this  reservation  was  afterwards  confirmed 
by  Congress  by  the  act  of  July  1,  I864.   These  principles  have 
so  often  been  affirmed  by  the  courts  of  this  country  that  it  is 
only  necessary  to  refer  to  a  few  leading  cases  in  which  they  may 
be  found.   (HaRT  v.  BURNETT,  I5  Cal.  530;  PAYNE  v.  TREADUELL,  I6 
Cal.  224;  SAN  FRANCISCO  v.  CANNaVAN,  42  Cal.  541;  TOWNSEND  v. 
GREELEY,  5  Wall.  326;  SAN  FRANCISCO  v.  LE  ROY,  I38  U.S.  656.)" 

TOWNSEND  V.  GREELEY,  72  U.S.  326,  I8  L.  Ed.  547: 

"By  the  laws  of  Mexico,  in  force  at  the  date  of  the  acquisition 
of  the  country,  pueblos  or  towns  were  entitled,  for  their  benefit 
and  the  benefit  of  their  inhabitants,  to  the  use  of  lands  consti- 
tuting the  site  of  such  pueblos  and  towns,  and  of  adjoining  lands, 
within  certain  prescribed  limits.  This  right  appears  to  have  been 
common  to  the  cities  and  towns  of  Spain  from  an  early  period  in 
her  history,  and  was  recognized  in  the  laws  and  ordinances  for 
the  settlement  and  government  of  her  colonies  on  this  continent. 
These  laws  and  ordinances  provided  for  the  assignment  to  the 
pueblos  or  towns,  when  once  established  and  officially  recognized, 
for  their  use  and  the  use  of  their  inhabitants,  of  four  square 
leagues  of  land. 


#6 

"It  may  be  difficult  to  state  with  precision  the  exact  nature 
of  the  right  or  title  v/hich  the  pueblos  held  in  these  lands.   It 
was  not  an  indefeasible  estate;  ownership  of  the  lands  in  the 
pueblos  could  not  in  strictness  be  affirmed.   It  amounted  in 
truth,  to  little  more  than  a  restricted  and  qualified  right  to 
alienate  portions  of  the  land  to  its  inhabitants  for  building  or 
cultivation,  and  to  use  the  remainder  for  commons,  for  pasture 
lands,  or  as  a  source  of  revenue,  or  for  other  public  purposes. 
This  right  of  disposition  and  use  was,  in  all  particulars,  sub- 
ject to  the  control  of  the  government  of  the  country. 

"It  is  evident  from  this  brief  statement  that  these  lands  were 
not  assigned  to  the  pueblos  in  absolute  property,  but  were  to  be 
held  in  trust  for  the  benefit  of  their  inhabitants. 

"This  is  the  view  taken  by  the  Supreme  Court  of  the  State  of 
California  after  an  e  xtended  and  elaborate  consideration  of  the 
subject.  HART  v.  BURNETT,  15  Cal,  530;  FULTON  v.  HANLOW,  20  Cal. 
480. 

"This  view  was  also  taken  by  the  Circuit  Court  of  the  United 
States,  in  the  final  decree  confirming  the  claim  of  the  city  to 
her  municipal  lands.   Since  the  trial  of  the  present  cause  in  the 
court  below,  the  appeal  taken  by  the  city  from  the  decree  of  the 
Board  of  Commissioners  has  been  heard  by  the  Circuit  Court  of  the 
United  States,  to  which  the  case  was  transferred  under  the  Act  of 
July  1st.  1864,  Ch.  193,  13  Stat.  333;  U.S.  v.  CIRCUIT  JUDGES,  3 
Wall.  686  /ante  111/.  That  decree  declares  that  the  confirmation 
'is  in  trust  for  the  benefit  of  the  lot  holders,  under  grants  from 
the  pueblo.  Town  or  City  of  San  Francisco,  or  other  competent 
authority,  and  as  to  any  residue,  in  trust  for  the  use  and  bene- 
fit of  the  inhabitants  of  the  city.'  From  this  decree  the  United 
States  and  the  City  of  San  Francisco,  appeal,  the  United  States 
from  the  whole  decree,  and  the  city  from  so  much  thereof  as  in- 
cluded certain  lands  reserved  for  public  purposes  in  the  estimate 
of  the  quantity  confirmed;  but  dioring  the  present  term  of  this 
court  both  parties  have,  by  stipulation,  withdrawn  their  objec- 
tions, and  their  respective  appeals  have  been  dismissed.   It  is, 
therefore,  now  the  settled  law  that  the  municipal  lands  held  by 
the  City  of  San  Francisco,  as  successor  to  the  former  pueblo  ex- 
isting there,  are  not  held  in  absolute  property,  but  in  trust  for 
its  inhabitants.  Trust  property,  thus  held,  is  not  the  subject 
of  seizure  and  sale  under  judgment  and  execution  against  the 
trustee,  whether  that  trustee  be  a  natural  or  an  artificial  per- 
son • " 

Land  which  had  been  dedicated  to  public  squares,  pursuant  to  the 
Van  Ness  Ordinance  could  not  be  conveyed  by  the  City  and  County  of 
San  Francisco,  for  the  lands  were  held  in  trust  for  the  benefit  of 
the  inhabitants  of  the  State  and  the  City.   See  HOADLEY  v.  SAN  FRAN- 
CISCO, 50  Gal.  265,  where  the  Court  states: 
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"When  the  squares  were  dedicated  in  the  mode  already  stated, 
they  were  dedicated  to  public  use;  and  this  use  did  not  vest  in 
the  city,  nor  in  the  inhabitants  of  the  city,  but  in  the  public. 
It  requires,  I  think,  no  argument  to  prove  this  proposition.   In 
this  respect  it  stands  like  the  streets  of  a  city  or  the  highways 
in  a  county.   (2  DILLON  MUN.  CORP.,  Sec.  520,  and  cases  there 
cited.)   The  duty,  however,  of  regulating,  improving  and  protect- 
ing the  squares,  is  imposed  on  the  city  by  the  statute  providing 
for  the  city  government.   The  act  of  Congress  of  July  1,  IS64, 
did  not  destroy,  or  in  any  respect  impair  the  dedication;  but,  on 
the  contrary,  by  granting  and  relinquishing  the  title  of  the  United 
States  to  the  city,  for  the  uses  and  puirposes  mentioned  in  the  act 
of  March  11,  IS5S,  it  ratified  and  confirmed  the  dedication,  and 
made  it  operative  upon  the  legal  title  as  well  as  such  title  as 
the  city  held  prior  to  the  act  of  July  1,  IS64,  and  thus  virtually 
perfected  the  dedication. 

i'f.    t'f     if.     ifi    if,    if.     if     if. 

"The  legal  title  to  the  squares,  as  already  stated,  vested 
in  the  city  by  the  operation  of  the  act  of  Congress  of  July  1, 
IS64.  Admitting  it  to  be  true,  that  ordinarily  the  statute  of 
five  years  is  applicable  in  respect  to  lands  to  which  the  city 
holds  the  title,  as  was  decided  in  this  Court  in  CALDERVjOOD  v. 
SAN  FR>iNCISC0  (31  Cal.  5^3),  is  that  statute  applicable  in  this 
case?  Was  the  legal  title  which  the  city  held  extinguished  by 
the  adverse  possession  of  the  plaintiff  for  a  period  of  five 
years  after  the  passage  of  the  act  of  Congress  of  July  1,  IS64? 
The  title  which  the  United  States  held  in  the  land,  and  which 
was  transferred  to  the  city  by  the  act  of  Congress,  was  so  trans-  . 
f erred  to  the  city  in  trust,  for  the  purposes  expressed  in  the 
statute  of  March  11,  I85S,  above  referred  to,  and  for  no  other 
purpose.   That  is  to  say,  the  title  was  granted  to  the  city  in 
trust,  for  public  use;  and  the  city  had  no  authority,  by  virtue 
either  of  the  statute  of  March  11,  I858,  or  of  the  act  of  Congress 
of  July  1,  IS64,  to  alienate  or  in  any  manner  dispose  of  it,  but 
only  to  hold  it  for  the  purposes  expressed  in  the  statute.   It 
was  granted  to  the  city  for  public  use,  and  is  held  for  that  pur- 
pose only.   It  cannot  be  conveyed  to  private  persons,  and  is  ef- 
fectually withdrawn  from  commerce;  and  the  city  having  no  authority 
to  convey  the  title,  private  persons  are  virtually  precluded  from 
acquiring  it.   The  land  itself  and  not  the  use  only,  was  dedicated 
to  the  public.  Land  held  for  that  purpose,  whether  held  by  the 
State  or  a  municipality,  in  our  opinion,  is  not  subject  to  the 
operation  of  the  Statute  of  Limitations." 

See  also  SAN  FRANCISCO  v.  ITSELL,  80  Cal.  57,  where  the  City  had 
theretofore  by  ordinance  entered  into  a  compromise  of  a  disputed  claim 
whereby  it  conveyed  a  part  of  Hamilton  Square  to  a  party  named  Thompkins. 
The  ordinance  was  subsequently  confirmed  by  the  Legislature.   In  holding 
that  the  ordinance  was  illegal,  the  court  stated  at  page  58: 

"We  think  that  this  defense  cannot  be  sustained.   The  city 
held  the  square  in  trust  for  the  public,  and  had  no  power  to  dispose 
of  it  by  way  of  compromise  or  in  any  other  manner;  nor  could  the 


the  legislature  ratify  such  a  disposition  of  the  trust  property. 
In  HOADLEY  v.  SAN  FRANCISCO,  50  Cal.  275,  the  court  said  with 
reference  to  this  same  square:  'The  title  was  granted  to  the  city 
in  trust  for  public  use,  and  the  city  had  no  authority  by  virtue 
either  of  the  statute  of  March  11,  1853,  or  of  the  act  of  Con- 
gress of  July  1,  1864,  to  alienate  or  in  any  manner  dispose  of 
it,  but  only  to  hold  it  for  the  purposes  expressed  in  the  statute. 
It  was  granted  to  the  city  for  public  use,  and  is  held  for  that 
purpose  only.  It  cannot  be  conveyed  to  private  persons,  and  is 
effectually  withdrawn  from  commerce;  and  the  city  having  no  autho- 
rity to  convey  the  title,  private  persons  are  virtually  precluded 
from  acquiring  it.'   This  case  was  approved  and  following  in 
SAWYER  V.  SAN  FRANCISCO,  50  Cal.  375,  and  in  HOADLEY  v.  SAN 
FRANCISCO,  70  Cal.  324,  which  was  affirmed  by  the  supreme  court 
of  the  United  States  upon  writ  of  error.  (124  U.S.  646.)  The 
rule,  therefore,  that  the  city  holds  property  like  this  in  trust, 
and  cannot  convey  it,  must  be  considered  as  settled." 

See  also  LA  SOCIETA  ITALIANA  DI  MUTUAL  BENEFICIENZA  v.  CITY  AND 
COUNTY  OF  SAN  FRANCISCO,  I3I  Cal.  I69,  where  the  court  held  that  the 
City  did  not  have  the  power  to  grant  cemetery  lands  held  in  trust  by 
it  for  a  public  use  to  a  private  corporation.  However,  as  stated  in 
our  Opinion  of  June  6,  1949,  the  Park  Discontinuance  Law  of  1927, 
recently  codified  in  the  Government  Code,  requires  that  a  special 
election  be  held  at  which  time  there  will  be  submitted  to  the  quali- 
fied voters  of  the  municipal  corporation  the  question  as  to  whether 
lands  which  have  been  dedicated  for  park  purposes  may  be  abandoned 
and  discontinued  as  a  park.  (GOVERNMENT  CODE,  §38450)   The  purpose 
of  the  election  is  to  allow  the  persons  for  whose  benefit  the  park 
has  been  dedicated  to  decide  whether  the  trust  purpose  for  which  the 
municipality  holds  the  land  may  be  abandoned  and  discontinued.   If 
the  electors  approve  the  abandonment  by  a  two-thirds  vote,  the  land 
would  no  longer  be  held  in  trust  and  the  City  would  be  able  to  dis- 
pose of  the  lands  as  provided  in  the  Park  Discontinuance  Law  of  1927- 
(GOVERNMENT  CODE,  §38451) 

I  am  of  the  opinion  that  upon  the  abandonment  or  discontinuance 
of  a  park  which  had  formerly  been  part  of  the  pueblo  lands  of  the 
City  and  County  of  San  Francisco  there  would  be  no  reversion  of  the 
title  from  the  City  and  County  of  San  Francisco  or  no  forfeiture  of 
ownership  in  fee  by  the  City  and  County  of  San  Francisco. 

CONCLUSION 

When  the  United  States  took  over  what  is  now  California,  the  City 
of  San  Francisco  succeeded  to  the  pueblo  lands  of  the  former  pueblo 
and  the  United  States  was  by  the  Treaty  of  Guadalupe  Hidalgo  obliga- 
ted to  protect  all  rights  of  property  emanating  from  the  Mexican 
Government  previous  to  that  Treaty.   These  included  the  rights  of 
private  individuals  and  the  rights  of  the  former  pueblos.   As  far  as 
the  City  of  San  Francisco  is  concerned,  this  obligation  was  fulfilled 
by  the  decisions  of  the  United  States  courts  and  by  the  acts  of 
Congress  confirming  the  four  square  leagues  of  land  to  San  Francisco 
to  which  it  was  entitled  as  the  successor  of  the  former  pueblo.   The 
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power  formerly  lodged  in  the  Mexican  Government  regarding  the  manage- 
ment, control  or  disposition  of  these  pueblo  lands  became  vested  in 
the  State  of  California,  and  has  there  since  remained  except  in  such 
cases  as  that  body  has  in  turn  delegated  it  to  the  municipal  autho- 
rities.  This  has  been  done  by  the  approval  of  the  Van  Ness  Ordinance 
under  which  the  City  cf  San  Francisco  disposed  of  the  pueblo  lands 
to  the  persons  who  occupied  such  lands  as  of  a  certain  date  and  re-' 
served  unto  itself  other  portions  for  public  municipal  purposes. 
The  land  reserved  by  the  City  and  County  of  San  Francisco  is  held 
in  fee  by  the  City  and  County  of  San  Francisco  for  the  particular 
trust  purpose.   The  State  of  California  has  set  up  the  procedure 
whereby  the  trust  in  park  lands  so  held  may  be  abandoned  and  dis- 
continued. 

You  are  therefore  advised  that  upon  the  abandonment  and  discon- 
tinuance of  Columbia  Square  as  a  park,  pursuant  to  the  provisions 
of  the  Park  Discontinuance  Law  of  1927,  there  will  be  no  reversion 
of  title  from  the  City  and  County  of  San  Francisco  or  forfeiture  of 
the  fee  thereof  by  the  City  and  County  of  San  Francisco. 

Respectfully  submitted, 


DION  R.  HOLM, 
City  Attorney. 

LSM 

To:   The  Park  Commission 

cc:   Recreation  Commission 


No.  177 

May  5,  1950 

SUBJECT:   BID  PROPOSAL,  NOT  MODIFIED  VJHERE 
METHOD  OF  PAYMENT  13  CHANGED. 

Dear  Sir: 

This  office  is  in  receipt  of  a  request  for  opinion 
as  follows: 

"The  Otis  Elevator  Company  was  the 
successful  bidder  for  the  installation  of 
an  electric  passenger  elevator  at  the 
San  Francisco  Hospital.  In  t he  original 
bid  made  by  this  company  under  the  clause 
"State  terms  of  payment  and  discount"  the 
Company  established  a  progress  payment 
system  with  no  discount.   Subsequently  the 
Controller  stated  that  payments  could  not 
be  made  in  this  manner,  and  the  bidder  was 
so  informed.   In  the  letter  received  from 
the  bidder  following  the  communication 
from  the  Controller,  the  bidder  agreed  to 
waive  the  progress  payments  and  accept  the 
contract  vdth  terras  of  payment:   'In  full 
on  completion.' 

"Please  advise  me  whether  or  not  such 
a  change  affects  the  validity  of  the  original 
bid." 

OPINION 

From  a  reading  of  the  correspondence  furnished  from 
your  file,  together  with  conversations  with  your  office,  the 
question  is  squarely  presented  as  to  whether  a  bid  made  for 
the  installation  of  the  particular  job  and  containing  progress 
payments,  which  are  not  acceptable  to  the  Controller,  is 
declared  null  and  void  where  the  bidder  agrees  to  waive  the 
progress  payments  and  accept  payment  in  full  upon  completion. 

Parenthetically,  I  wish  to  point  out  that  if  the 
form  used  by  y-.u  in  this  type  of  bid  which  contains  the 
following  statement:  "State  terns  of  payment  and  discount," 
is  held  by  the  Controller  to  mean  that  in  this  type  of  pro- 
posal progress  payments  are  not  acceptable,  some' statement 
to  this  effect  should  be  made,  or  the  form  amended  according- 
ly. 

In  regard  to  the  present  question,  I  can  see  nothing 
objectionable  from  a  legal  p:int  of  view  to  the  modification 
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of  the  terms  cf  payment  made  in  the  original  bid.  The  City 
upon  the  acceptance  of  the  bid,  since  it  was  the  lowest, 
became  obligated  to  pay  the  sum  of  :})23 ,  54^.00,  as  set  forth 
therein.  Later,  when  the  bidder,  at  the  request  .;f  the  City 
and  County  of  San  Francisco,  withdrew  the  conditions  set 
forth  in  the  original  bid  regarding  the  method  of  payment, 
this  in  no  way  affected  the  liability  of  the  City  to  pay  the 
full  sum,  nor  did  it  relieve  the  bidder  from  any  of  the 
promises  that  it  had  made  in  the  original  proposal. 

I  advise  you,  therefore,  that  the  bidder  in  a  case 
such  as  presented  to  me  here,  may  waive  the  progress  payments 
originally  requested  and  accept  the  full  amount  upon  com- 
pletion of  the  work,  without  voiding  the  original  proposal, 
and  the  contract  may  issue  accordingly. 

Very  truly  yours, 

DION  R.  HOLM,  City  Attorney. 


TO:   PURCHASER  OF  SUPPLIES 

Via  CHIEF  ADMINISTRATIVE  OFFICER. 


BJWJr 


No.  176 

May  10,  1950 

SUBJECT:   ART  COMMISSION  -  MEANING  OF  "STRUCTURES"  IN 

SECTION  46  OF  THE  CHART^^R;  POLES  AS  STRUCTURES 

Gentlemen: 

This  office  ia  in  receipt  of  your  request  for  an  opinion  as 

follows: 

"I  have  noted  with  interest  the  contents  of  your  letter 
under  date  of  July  11th  in  which  you  give  your  opinion 
on  the  powers  vested  with  the  Art  Commission  in  con- 
nection with  approval  of  design  for  poles  to  be  placed 
upon  the  sidewalks  or  specific  parcels  of  land  belong- 
ing to  the  City  and  County  of  San  Francisco. 

"I  particularly  note  that  your  interpretation  of  Sec- 
tion 46  of  the  City  Charter  holds  that  the  Art  Commission 
has  no  right  of  review  over  the  design  of  poles  because 
of  the  fact  that  the  referred  to  section  of  the  Charter 
makes  no  mention  of  poles. 

"While  I  accept  with  respect  your  opinion  on  the  matter, 
may  I  further  ask  if,   in  your  opinion,  the  term  'lamps 
or  other  structures'  could  be  interpreted  to  include 
lamp  poles,  trolley  poles,  or  in  fact  any  type  of  pole 
which  is  proposed  to  be  installed  for  the  purpose  of 
mounting  some  type  of  fixture  upon  land  belonging  to 
the  City  and  County  of  San  Francisco  which  could  include 
sidewalks  not  otherwise  owned, 

"Incidentally  I  might  state  that  this  further  inquiry  is 
prompted  because  of  the  question  having  arisen  at  a 
regular  meeting  of  the  Art  Commission  held  August  1st. 

"Accordingly,  may  I  respectfully  solicit  your  further 
consideration  and  clarification  which  you  can  be  assured 
will  be  appreciated," 

OPINION 

In  my  opinion  to  you  dated  July  11,  1949,  I  advised  you 
that  the  Art  Commission  did  not  have  the  right  to  pass  upon  the 
design  of  poles  to  be  located  generally  upon  the  sidewalks  of  San 
Francisco.   This  is  because  section  46  of  the  Charter  only  gives 
the  Art  Commission  the  right  to  pass  upon  the  design  of  poles  to 
be  located  in  definite  or  specific  land  belonging  to  the  City  and 
County  of  San  Francisco;  and  as  was  pointed  out  to  you  in  the 
previous  opinion,  in  many  instances  the  sidewalk  area  is  not  owned 
by  the  city — but  is  owned  by  the  adjoining  property  owner  subject 
to  an  easement. 
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You  now  ask  whether  this  term  "lamps  or  other  structures," 
could  be  interpreted  to  include  "lamp  poles"  or  "trolley  poles" 
located  on  land  belonging  to  the  City  and  County  of  San  Francisco. 

I  do  not  believe  that  the  design  of  lamp  poles  or  trolley 
poles  would  come  under  the  jurisdiction  of  the  Art  Commission 
(even  on  land  belonging  to  the  City  and  County),  as  trolley  poles 
arc  maintained  by  the  Municipal  Railway,  and  street  lighting  poles 
are  maintained  by  the  Bureau  of  Street  Lighting — both  of  vdiich  are 
under  the  exclusive  jurisdiction  of  the  Public  Utilities  Commission 
as  provided  in  section  121  of  the  Charter. 

You  are  therefore  advised  that  the  Art  Commission  has  no 
jurisdiction  over  the  design  of  "lamp  poles"  or  "trolley  poles" 
— both  of  which  are  under  the  exclusive  jurisdiction  of  the  Public 
Utilities  Commission,  by  authority  vested  in  it  as  is  set  out  in 
section  121  of  the  Charter  of  the  City  and  County  of  San  Francisco. 

Respectfully  submitted, 


DION  R.  HOLM 
City  Attorney 

To:      Art   Commission 
NSV/ 


OPINION  NO.  179 
May  12,  1950 

SUBJECT:  BURIAL  OF  UNCLAIMED  DEAD:  SAN  FRANCISCO  COLLEGE 
OF  MORTUARY  SCIENCE:   ANATOMICAL  OR  EXPERIMENTAL 
WORK  ON  INDIGENT  DEAD. 

Dear  Sir: 

I  have  your  further  request  for  an  opinion  as  follows: 

"This  is  with  reference  to  your  opinion  of  March 
16,  1950,  subject:   Burial  o f  Unclaimed  Dead. 

"Dr.  L.  VJ.  Hosford,  President,  San  Francisco 
College  of  Mortuary  Science,  believes  that  your 
opinion  is  based  on  a  misunderstanding  of  the 
use  of  the  cadaverous  material.  It  is  not  their 
desire  to  perform  anatomical  or  experimental  work 
on  the  indigent  dead  but  to  perform  services  identical 
to  those  conducted  by  funeral  directors  operating 
under  state  license. 

"Does  this  additional  information  in  any  way  alter 
your  opinion  of  March  16  above  referred  to?" 

OPINION 

Although  the  college  would  not  perform  anatomical  or  experi- 
mental work  on  the  unclaimed  dead,  still  the  primary  consideration 
flowing  to  the  college  for  their  entry  into  the  proposed  contract 
would  be  the  use  of  the  bodies  for  educational  purposes.  As  I 
pointed  out  in  my  previous  opinions,  this  is  a  subject  fully 
regulated  under  existing  state  law.  As  the  law  is  now  in  effect, 
the  counties'  only  right  of  contract  with  reference  to  the  un- 
claimed dead  is  that  of  interment.  Any  contract  by  the  cities  and 
counties  which  would  authorize  or  provide  for  the  use  of  the 
bodies  for  educational  purposes  would  require  state  enabling 
legislation. 

I  must,  therefore,  conclude  that  I  am  unable  to  alter  my 
opinion  of  March  16,  1950  by  reason  of  the  additional  information 
submitted  in  your  letter,  and  you  are  so  advised. 

Respectfully  submitted, 

DION  R.  HOLM 
TJB  City  Attorney 

TO:  Chief  Administrative 
Officer. 


No.  180 

May  15,  1950 


SUBJECT:    PROPOSED  PURCHASE  OF  CALIFORNIA 
STREET  CABLE  RAILROAD  COMPANY 


Dear  Sir : 

I  have  your  request  for  an  opinion  as  follows: 

"(1)   Is  paragraph  3  of  Section  119.4  (Acquisition 
of  Operative  Properties  of  California  Street 
Cable  Railroad  Company  -  Operation)  permis- 
sive, or  is  it  a  mandate  of  the  people  that 
negotiations  be  carried  forward  for  the 
acquisition;  and 

"(2)   Precedent  to  such  negotiations,  is  it  incumbent, 
by  reason  of  the  charter  amendment,  that  the 
Public  Utilities  Commission  submit  a  budget,  as 
provided  for  in  paragraph  6  of  the  Charter 
amendment,  and  if  so,  is  a  time  limit  for  such 
submission  established?" 

OPINION 

In  response  to  your  question  (1),  it  is  my  opinion  that  Section 
119.4  constitutes  a  mandate  from  the  people  to  the  extent  that 
negotiations  should  be  conducted  to  ascertain  whether  a  contract 
may  be  executed  providing  for  the  acquisition  by  the  City  of  the 
operative  properties  of  the  California  Street  Cable  Railroad 
Company,   It  is  to  be  understood  that,  so  far  as  the  terms  of 
such  contract  are  concerned.  Section  119.4  is  permissive  and 
gives  leeway  to  the  public  officials  charged  with  the  duty  of 
negotiation  to  insist  upon  such  terms  and  conditions  as  would 
be  considered  both  businesslike  and  in  the  protection  of  the 
City's  interests. 

In  the  formulation  of  these  views,  I  am  mindful  of  the  follow- 
ing portion  of  Charter  Section  119.4: 

"The  City  and  County  of  San  Francisco  shall 
have  power  and  is  hereby  authorized,  in  addition 
to  all  other  powers  howsoever  conferred  upon  said 
city  and  coiinty,  to  extend  the  existing  San 
Francisco  municipal  railway  by  the  acquisition 
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of  the  operative  properties  of  the  California 
Street  Cable  Railroad  Company,  and  to  acquire 
said  operative  properties," 

Standing  by  itself,  that  first  paragraph  of  Section  119.4  goes 
no  further  than  merely  to  confer  power  or  authorization.   How- 
ever, the  third  paragraph  of  the  charter  section  must  also  be 
held  in  mind,  which  reads  as  follows: 

"The  adoption  of  this  section  shall  be 
deemed  to  and  shall  constitute  a  finding  by 
the  people  of  the  City  and  County  of  San 
Francisco  that  the  public  interest  and  neces- 
sity demand  the  extension  of  the  existing 
municipal  railway  by  Ohe  acquisition  of  said 
operative  properties,  thereby  providing  a  uni- 
fied municipal  railway  system  for  the  benefit 
of  said  city  and  county  and  its  inhabitants," 

Manifestly,  that  portion  of  the  section  immediately  hereinabove 
quoted  constitutes  a  direction  by  the  people,  through  the  favor- 
able vote  upon  the  charter  amendment  (Section  119.4),  that 
negotiations  for  such  purchase  be  instituted. 

Section  119.4  then  proceeds: 

"Whenever  the  public  utilities  commission, 
with  the  advice  and  approval  of  the  mayor  and 
the  board  of  supervisors,  shall  agree  with  the 
California  Street  Cable  Railroad  Company  upon 
the  terms  and  conditions  of  such  acquisition  of 
said  operative  properties,  it  shall  be  the  duty 
of  the  commission  and  the  mayor  to  execute  such 
contract  for  and  on  behalf  of  the  City  and 
County  of  San  Francisco  and  in  its  name.    " 


•  •  • 


I  have  given  emphasis  to  certain  words,  as  above  indicated,  in 
demonstration  that  the  charter  section  is  wholly  permissive 
so  far  as  the  provisions  of  the  contract  are  concerned. 

While  it  is  true  that  I  have  expressed  the  opinion  that  there 
is  a  mandate  from  the  people  to  enter  upon  negotiations,  I  make 
it  clear  that  there  is  no  direction  that  the  negotiations  must 
necessarily  result  in  the  execution  of  an  onerous  contract. 
In  other  words,  there  is  no  command  from  the  people  that  the 
operative  properties  of  the  company  shall  be  acquired  in  any 
event  and  regardless  of  price  or  terms,   I  cannot  adopt  the 
view  that  there  is  any  mandate  from  the  people  that  obligates 
the  City  to  acquire  these  operative  properties  on  unreasonable 
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or  unconscionable  terms.   The  so-called  "mandate"  extends 
only  so  far  as  to  require  that  negotiations  be  conducted, 
by  those  charged  with  the  duty.  In  fair  and  reasonable 
effort  to  agree  upon  a  contract. 

Turning  to  your  second  interrogation,  I  am  of  the  opinion  that 
it  is  incumbent  upon  the  Public  Utilities  Commission  to  submit 
a  budget  relating  to  the  operation  of  the  properties  of  the 
California  Street  Cable  Railroad  Company,  whether  such  proper- 
ties are  to  be  acquired  or  not.   I  find  this  language  in  the 
paragraph  next  to  the  last  in  Section  119.^: 

"Prior  to  the  acquisition  of  said  operative 
properties,  the  public  utilities  commission  shall 
submit,  and  the  mayor  shall  approve  and  the  board 
of  supervisors  shall  adopt,  a  budget  relating  to 
the  operation  of  said  properties  in  the  same  manner 
and  subject  to  the  same  conditions  except  time  as 
provided  in  the  charter  and  in  this  section  119-^* 
for  the  submission  and  approval  of  the  annual  budget, 
the  annual  appropriation  ordinance  and  the  annual 
salary  ordinance.   Such  budget  and  ordinance  shall 
become  effective  upon  such  acquisition."  (Emphasis  added.) 

It  will  be  noted  that  this  is  a  condition  precedent  to  acqui- 
sition of  the  operative  properties.   I  place  special  emphasis 
upon  the  use  of  the  word  "shall."   In  most  Instances,  'shall" 
is  interpreted  by  the  courts  as  creating  a  positive  duty  and 
I  am  of  the  opinion  that  "shall"  is  used  in  that  manner  here. 

As  a  portion  of  your  second  Inquiry,  you  ask  whether  there  Is 
a  time  limit  on  the  submission  of  such  budget. 

You  will  observe  from  the  last  of  the  above  excerpts  that  the 
various  fiscal  provisions  of  the  Charter  apply  except  as  to 
time.  There  is,  therefore,  no  time  limit  on  the  submission  of 
such  budget. 

There  is  nothing  to  inhibit  negotiations  prior  to  the  submis- 
sion of  such  budget.   However,  this  budget  must,  in  any  event, 
be  submitted  before  the  effective  date  of  any  contract. 

Respectfully  submitted, 

DION  R.  HOLM,  City  Attorney 
ADT 

TO:   J.  H.  TURNER 

Manager  of  Utilities 
287  City  Hall 
San  Francisco  2 


No.   161 
May  19,   1950 


SUBJECT:      USE  OF  CITY   AND   COUNTY  OF  SAN  FRANCISCO   FUNDS 
TO   IlviPROVE   STREET   AREA  OVJNED  BY   FEDERAL  GOVERN- 
MENT;   OAKDALE   AVENUE  BETWEEN  GRIFFITH  AND 


FITCH  STREETS 


Dear  Sir; 


This  office  is  in  receipt  of  a  request  for  an  opinion  which 
reads  as  follows: 

"Mr,  Stuart  Suttich,  owner  of  a  325-foot  frontage 
on  the  northeasterly  line  of  Oakdale  Avenue  lying 
between  the  property  of  the  United  States  of  America 
and  Fitch  Street  is  interested  in  having  Oakdale 
Avenue,  between  Griffith  and  Fitch  Streets,  improved 
and  has  expressed  his  willingness  to  pay  his  portion 
of  an  assessment. 

"The  Federal  Government,  by  condemnation  proceedings 
in  the  United  States  District  Court,  has  obtained  court 
orders  by  virtue  of  proceedings  under  the  authority  of 
the  Commissioner  of  the  Federal  Housing  Authority  to 
acquire  property  by  eminent  domain  for  the  purposes  set 
forth  in  the  action;  namely.  Defense  Housing. 

"In  the  actions,  the  Federal  Government  has  described 
the  perimeter  of  the  lands  condemned  as  the  center  of 
the  street  or  avenue  and  has  named  the  State  of  Cali- 
fornia and  the  City  and  County  of  San  Francisco 
defendants  as  well  as  the  owners  of  the  property. 
The  several  orders,  v/hen  plotted,  abut  each  other 
so  that  the  whole  street  is  included. 

"The  orders  state,  in  general: 

"...  .'subject,  however,  to  the  rights  of  the  public 
in  all  streets  and  avenues  or  parts  thereof  where  the 
boundary  lines  of  the  hereinabove  described  lands  are 
situated  in  the  center  line  of  said  streets  and  avenues 
or  parts  thereof,  vested  in  the  United  States  of  America 
in  full  fee  simple,  subject  to  the  rights  of  the  public 
hereinabove  mentioned.' 

"The  following  court  orders  by  the  District  Court  of  the 
United  States  in  and  for  the  Northern  District  of  Cal- 
ifornia, Southern  Division,  apply  to  the  property, 
streets  and  avenues  in  the  immediate  vicinity  where  the 
Suttich  property  is  located: 

"U.S.  Court  Order  No.  22622-R,  recorded  in  O.R.4OO8,  p.l 
U.S.  Court  Order  No.  22599-G,  recorded  in  O.R.399g,  p. 5 
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"Oakdale  Avenue,  between  Griffith  and  Fitch  Streets, 
and  Griffith  Street,  between  Newcomb  Avenue  and  Palou 
Streets,  like  the  other  streets  included  in  the  court 
orders,  were  open  public  streets  on  which  official 
grades  had  been  established  before  the  Federal  Gov- 
ernment took  possession  of  the  streets  under  the 
several  court  orders. 

"The  Navy,  in  having  Crisp  Road  constructed  by  the 
Division  of  Highways  of  the  California  State  Depart-p 
ment  of  Public  Works,  cut  in  front  of  Mr.  Suttich's 
property  without  giving  consideration  to  the  official 
grades  which  had  been  established  or  to  the  physical 
conditions  existing.  The  Navy  built  a  section  of 
wall  to  protect  the  building  but  it  was  not  of  suf- 
ficient length  to  safeguard  the  portion  of  Oakdale  Avenue 
which  is  used  as  an  approach  to  the  business  occupying 
the  property. 

"The  result  is  that  the  street  is  in  a  hazardous  con- 
dition, and  a  truck  trying  to  enter  the  building  on 
the  property  toppled  over  damaging  automobiles  parked 
on  Crisp  Road  just  below, 

"The  logical  entrance  to  the  business  occupying  the 
property  is  along  Crisp  Road  to  Griffith  Street,  to 
Oakdale  Avenue,  and  thence  onto  the  property.  The 
buildings  are  constructed  for  this  entrance. 

"Griffith  Street  and  Oakdale  Avenue,  mentioned  above, 
are  Federal  property  with  rights  of  the  public  to  use 
the  streets.  The  property  on  both  sides  of  the  street 
and  avenue  is  also  the  property  of  the  Federal  Govern- 
ment; the  City  is  obligated  by  law  to  satisfy  street 
work  assessments  on  streets  in  front  of  Federal  property, 

"Another  approach  to  the  property  would  be  along  Crisp 
Road  to  Fitch  Street  and  then  onto  the  property.  Fitch 
Street  is  not  in  the  a^'ea  condemned  by  the  Federal  Gov- 
ernment but  to  use  this  approach  the  buildings  would 
have  to  be  reconstructed. 

"In  order  to  use  the  existing  means  of  approach,  two 
types  of  construction  would  be.  necessary: 

"(1)   The  extension  of  the  wall  built  by  the  Navy  as 
shown  on  the  attached  sketch, 

"(2)   The  improvement  of  Griffith  Street  and  Oakdale 
Avenue  by  the  construction  of  the  pavement, 

"The  following  legal  questions  arise  on  which  your 
opinion  is  requested: 
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"(a)   Can  the  City  use  City  Funds  to  pay  for 
improving  a  former  street  which  is  now  Federal 
property  that  the  public  is  allowed  to  use? 

"(b)   Has  the  City  any  authority  to  start  pro- 
ceedings or  do  work  on  str&ets  or  avenues  where 
the  Federal  Government  has  taken  possession  with 
the  proviso  'subject  to  the  rights  of  the  public 
in  all  streets  or  avenues'? 

"(c)  \Ihat  steps  are  necessary  to  be  taken  to  have 
the  Federal  Government  extend  the  wall  on  Crisp 
Road  which  was  constructed  for  the  Federal  Govern- 
ment by  the  Division  of  Highways  of  the  California 
State  Department  of  Public  Works  in  order  to  protect 
the  portion  of  Oakdale  Avenue  which  is  not  Federal 
property? 

"I  would  greatly  appreciate  your  opinion  in  this 
matter  at  the  earliest  possible  time  as  a  very 
hazardous  condition  exists  at  this  location  and 
the  City  has  been  made  a  party  in  the  suit  for  the 
automobile  damage  due  to  the  accident  mentioned 
herebefore." 

OPINION 

It  will  be  noted  that  the  street  area  in  question  is  now 
property  of  the  United  States  of  America  in  fee  simple  with  the 
right  of  user  in  the  public. 

An  opinion  was  written  by  my  predecessor  on  February  15, 
1944  involving  the  Hunter's  Point  area,  and  in  the  course  of  the 
opinion  the  follov^ing  statement  was  made: 

"VJhen  judgment  is  obtained,  United  States  will 
succeed  to  all  the  street  easements  of  the  City 
and  County  as  well  as  to  all  other  rights  in  the 
property  described.   The  United  States  will  then 
hold  the  property  in  fee  simple  and  the  City  and 
County  will  no  longer  have  street  easements  in 
this  land." 

It  is  noted  from  your  request  that  Crisp  Road  was  constructed 
by  the  Division  of  Highways  of  the  California  State  Department  of 
Public  Works.   Article  IV,  sees.  820-^27,  inclusive,  of  the  Streets 
and  Highways  Code  provides  a  method  whereby  the  State  of  California 
may  expend  state  highway  funds  for  the  purpose  of  improving  streets 
or  highways  which  were  originally  financed  in  whole  or  in  part  by 
moneys  contributed  by  the  government  of  the  United  States.  It 
would  appear  that  any  work  to  be  performed  on  Crisp  Road  v*iich 
would  include  the  extension  of  the  wa  11  built  by  the  Navy  on  prop- 


erty  adjoining  Mr.  Suttich  could  be  performed  vath  state  funds.  You 
are  accordingly  advised: 

(a)   Can  the  City  use  City  Funds  to  pay  for  improving 
a  former  street  which  is  now  Federal  property  that 
the  public  is  allowed  to  use? 

City  Funds  may  not  be  used  for  the  improvement  of  a  former  street 
which  is  now  Federal  property  and  which  the  public  is  permitted  to 
use. 

(bj  Has  the  City  any  authority  to  start  proceed- 
ings or  do  work  on  streets  or  avenues  where 
the  Federal  Government  has  taken  possession 
with  the  proviso  "subject  to  the  rights  of  the 
public  in  all  streets  or  avenues"? 

The  City  and  County  has  no  authority  to  start  proceedings  to  do 
work  on  streets  or  avenues  such  as  Oakdale  and  Griffith  Street  where 
the  United  States  Government  has  the  underlying  fee. 

(c)  V>?hat  steps  are  necessary  to  be  taken  to  have  the 
Federal  Government  extend  the  wall  on  Crisp  Road 
which  was  constructed  for  the  Federal  Government 
by  the  Division  of  Highways  of  the  California 
State  Department  of  Public  Works  in  order  to 
protect  the  portion  of  Oakdale  Avenue  which  is 
not  Federal  property? 

The  Department  of  Public  Works  of  the  State  of  California  and 
the  United  States  Government  have  jurisdiction  over  Crisp  Road,  and 
it  is  within  their  discretion  as  to  what,  if  anything,  they  desire 
to  do  with  the  wall  on  Crisp  Road.  There  are  no  proceedings  which 
may  be  begun  by  the  City  and  County  of  San  Francisco  which  could 
force  either  the  State  of  California  or  the  United  States  Govern- 
ment to  extend  the  wall  in  question.  It  is  believed  that  the  owner 
or  owners  of  property  who  are  interested  should  contact  the  Division 
of  Highways  or  the  United  States  Government  for  the  purpose  of  per- 
forming the  necessary  work. 

Respectfully  submitted, 

DION  R.  HOLM 
City  Attorney 

To:  Mr.  Sherman  P.  Duckel,  Director 
Department  of  Public  VJorks 

RJB 


OPINION  NO.  182 
May  24,  1950 

SUBJECT:   PH^LAN  BEaCH  ;  ^"Hl^THER  CITY  FUNDS  maY  BE  EXFCrOED 

TO  CLh:/.I\[  6kllu   AND  PROVI.IE  a  LIFEGUaRD  aT  3SACH. 
Dear  Sir: 

I  have  your  request  for  an  opinion  as  follows: 

"Would  you  please  give  me  an  opinion  as  to 
whether  the  City  and  County  of  San  Francisco 
can  expend  money  for  the  purpose  of  keeping 
the  sand  at  Phelan  Beach,  clean,  and  to 
keep  a  life  guard  there  for  the  protection 
of  bathers,  before  the  capital  expense  re- 
quired by  the  terras  of  the  Phelan  Trust  are 
actually  expended?" 

OPINION 

The  provision  of  Senator  Phelan' s  will  pertaining  to  the 
area  now  known  as  Phelan' s  Beach  reads  as  follows: 

"To  the  Playground  Commission  of  the  City  and 
County  of  San  Francisco  .50,000  to  aid  in  the 
purchase  of  China  Cove  for  a  recreation  center; 
if  sufficient  funds  to  make  such  purchase  cannot 
be  made  available  from  other  sources  within  five 
years  from  the  receipt  of  this  bequest  then  it 
shall  be  applied  to  encourage  healthful  sports 
for  San  Francisco  children." 

By  a  decree  of  ratable  distribution  in  the  estate  proceed- 
ings the  sura  of  ^50^000   was  distributed  to  the  Playground  Commis- 
sion in  trust  for  the  purposes  mentioned  in  the  will  as  above 
quoted. 

Subsequently,  China  Cove  was  purchased  jointly  by  the  State 
of  California  and  the  City  and  County  of  San  Francisco  for  the 
sura  of  i^l60,000,  each  contributing  -SO, 000  of  the  purchase  price, 
the  amount  advanded  by  the  City  and  County  including  the  l,i>50,000 
bequest  from  Senator  Phelan.  The  name  of  the  area  was  then 
changed  to  Phelan' s  Beach. 

Following  the  purchase  the  City  and  County,  on  February  16, 
1942,  entered  into  an  agreement  with  the  State  Park  Commission 
under  which  the  City  is  to  have  the  care,  maintenance  and  control 
of  the  Beach  for  a  period  of  50  years  from  the  date  of  the  agree- 
ment for  the  purposes  of  the  State  park  system  and  to  have  juris- 
diction of  the  property  for  that  period  for  the  purposes  of 
developing,  maintaining,  controlling,  using  and  operating  the 
same  as  and  for  a  playground,  recreational  center  and  beach  for 
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recreational  purposes  all  to  be  performed  at  City  expense. 

From  the  foregoing  brief  outline  of  the  City's  interest  in 
Phelan's  Beach  you  can  observe  that  the  trust  purpose  for  which 
the  City  and  County  received  the  bequest  of  1^50,000  from  Senator 
Phelan  has  been  performed  and  you  are  advised  that  I  am  unaware 
of  any  other  trust  restrictions  that  would  prohibit  or  postpone 
the  expenditure  in  question. 

Respectfully  submitted, 

DION  R.  HOm 
City  Attorney 


TO:  Supervisor  Marvin  E.  Lewis 


TJB 


No.  163 

May  25,  1950 

SUBJECT:   AUTHORITY  OF  PLANNING  CCMISSIOri  IN  RE:   DETERiIINING  MINI- 
MUM LOT  SIZE  WITH  REFERENCE  TO  NEIGHBORHOOD  PATTERN. 

Dear  Sir: 

This  office  is  in  receipt  of  a  request  for  an  opinion  from 
you  as  follows: 

"On  December  14,  1949,  Mr.  H.  C.  Vensano,  at  that  time 
Director  of  Public  Works,  addressed  a  communication  to  the 
Planning  Commission  enclosing  a  tentative  map  of  a  subdivi- 
sion of  Assessor's  Block  2^72,  and  requesting  a  report  and 
recommendation  as  to  the  'conformity  of  the  lot  layout'. 

"This  matter  was  brought  to  the  attention  of  the  Com- 
mission at  a  special  meeting  on  January  6,  1950.   The  Cominis- 
sion  limited  its  attention  to  the  question  of  the  conformity 
of  the  lot  layout  to  the  Minimum  Lot  Size  Ordinance,  as  it  did 
not  have  before  it  any  request  for  a  report  on  the  subdivision 
itself. 

"At  that  time  there  appeared  before  the  Commission  a  re- 
presentative of  the  subdivider,  who  presented  arguments  and 
displayed  drawings  in  support  of  the  claim  that  a  'neighbor- 
hood pattern'  of  2$-foot-lot-widths  exists,  and  sought  a  find- 
ing to  that  effect. 

"The  further  representation  was  made  to  the  Commission 
at  the  meeting  that  unless  the  Commission  acted  in  declaring 
that  a  neighborhood  pattern  of  25-foot  lots  existed,  the  area 
would  remain  undeveloped  and  thus  further  affect  the  scarcity 
of  housing. 

"After  discussion  centering  around  this  point,  the  Plan- 
ning Commission  passed  a  motion  to  the  effect  that  a  neighbor- 
hood pattern  of  lots  25  feet  in  width  exists,  and  the  Presi- 
dent thereupon  directed  a  reply  be  sent  to  the  Director  of 
Public  iJorks  that  the  25-foot  width  of  lots  shown  on  the  tenta- 
tive map  submitted  is  in  conformity  with  the  neighborhood 
pattern. 

"It  is  important  to  note  that  this  action  had  to  do  only 
with  the  problem  of  lot  size,  and  did  not  include  approval  of 
the  street  design  or  lot  arrangement.  More  recently,  the  De- 
partment of  Public  Works  has  had  before  it  a  proposed  subdivi- 
sion map  of  this  Block,  which  is  being  processed  in  the  usual 
manner  under  the  law  governing  subdivisions.  Since  this  was 
disapproved  as  first  submitted,  and  has  not  yet  been  approved 
as  to  street  design  by  any  city  official  or  department,  the 
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subdivider  is  not  as  yet  authorized  to  file  any  final  map. 

"Meanwhile,  there  have  been  some  expressions  of  dissatis- 
faction with  the  finding  of  the  Planning  Commission  in  the 
matter  of  a  neighborhood  pattern  and  the  Commission  has  re- 
ceived written  communications  which  express  opposing  views. 
Since  the  procedure  involved  was  not  one  in  which  is  required 
the  publication  of  notices  of  hearing,  the  Commission  did  not 
have  before  it  any  expression  of  such  opinions  at  the  time  its 
decision  was  made. 

"In  the  case  of  decisions  made  by  resolution  in  relation 
to  changes  of  use  classification  under  the  zoning  variance 
procedure,  your  office  has  rendered  the  opinion  that,  once  it 
has  acted,  the  Commission  may  not  ordinarily  rescind  such  a 
resolution,  except  to  correct  an  error,  or  where  for  some 
reason  the  action  taken  is  not  lawful.   Can  the  Commission 
rescind  a  motion,  such  as  the  one  referred  to  above,  in  order- 
to  reconsider  the  matter  after  holding  a  hearing  where  oppos- 
ing points  of  view  are  presented?  If  so,  what  is  the  proper 
procedure? 

"The  City  Planning  Commission  wishes  you  to  explore  fully 
in  your   opinion  the  question  whether  the  developer  obtained  a 
vested  right  pursuant  to  the  action  heretofore  taken  by  the 
City  Planning  Commission. 

"I  enclose  an  excerpt  from  the  minutes  of  City  Planning 
Commission  meeting  of  January  6,  1950,  showing  the  action 
taken  at  that  time  by  the  Commission." 

OPINION 

This  office  has  been  given  facts,  in  addition  to  those  stated 
by  you,  which  are  set  forth  as  follows: 

On  December  14,  1949,  the  Director  of  Public  Uorks,  herein- 
after referred  to  as  the  Advisory  Agency,  addressed  a  communication 
to  the  Planning  Commission  inclosing  a  map  showing  purported  lot 
sizes  and  lay-out  only;  the  map  did  not  show  streets,  grades,  sewers, 
adjacent  conditions,  and  was  more  or  less  a  sketch  of  lot  sizes,  and 
in  the  opinion  of  this  office  did  not  constitute  a  tentative  sub- 
division map.   Section  11503,  BUSII\IESS  AND  PROFESSIONS  CODE,  provider. 

"SAJIE:   TENTATIVE  ilAP.   'Tentative  map'  refers  to  a 
map  made  for  the  purpose  of  showing  the  design  of  a  pro- 
posed subdivision  and  the  existing  conditions  in  and  around 
it  and  need  not  be  based  upon  an  accurate  or  detailed  final 
survey  of  the  property," 
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The  Planning  Commission  on  January  6,  1950,  at  a  special  meet- 
ing, considered  only  the  aspect  of  conformity  oi  lot  lay-out  to  the 
Minimum  Lot  Size  Ordinance,  and  a  resolution  was  passed  by  the  Plan- 
ning Commission  as  follows: 

"It  was  moved  by  Hr.  Rousseau,  seconded  by  Mr.  Lopez  and 
carried  that  a  neighborhood  pattern  of  lots  having  a  width  of 
twenty-five  feet  exists  in  the  area.   Commissioners  Lopez, 
Prince,  Rousseau  and  Torregano  voted  aye.   Commissioners 
Brooks,  Kilduff  and  Perrin  voted  no." 

At  the  meeting  on  January  6,  1950,  the  only  persons  who  ap- 
peared in  connection  with  the  matter  in  question  were  representa- 
tives of  the  proposed  subdivider.  No  notice  of  the  hearing  was 
given,  as  none  was  required,  and  the  proposed  hearing  of  the  sub- 
ject matter  was  not  publicized. 

On  January  26,  1950,  Paul  Opperman,  Director  of  Planning,  ad- 
dressed a  communication  to  the  Advisory  Agency  reporting  on  the 
City  Planning  Commission  action  taken  on  January  6,  1950,  and  called 
attention  to  the  fact  that  the  action  of  the  City  Planning  Commission 
related  only  to  the  interpretation  of  the  Ilinimum  Lot  Size  Ordinance 
and  did  not  include  street  design  or  lot  arrangement. 

On  March  20,  1950,  a  tentative  subdivision  map  was  submitted 
to  the  Advisory  Agency  by  the  subdivider,  and  said  subdivision  map 
was  disapproved  by  the  Advisory  Agency  on  April  19,  1950;  notice 
of  such  disapproval  was  given  in  writing  on  April  19,  1950  to  the 
subdivider  by  the  Advisory  Agency.  No  appeal  was  taken  from  that 
disapproval  by  the  subdivider  and  the  time  for  appeal  has  expired. 

No  subsequent  tentative  subdivision  map,  at  this  writing,  has 
been  filed  with  the  Advisory  Agency. 

The  tentative  subdivision  map  was  submitted  to  the  City  Plan- 
ning Commission  by  the  Advisory  Agency  for  its  report  and  recommen- 
dations on  March  24,  1950,  but  no  action  was  taken  thereon  by  the 
Commission  and  no  report  made  by  it  to  the  Advisory  Agency.  This 
due  to  the  fact  on  April  15,  1950,  Mr.  V/adsworth,  City  Engineer, 
orally  advised  the  Department  of  City  Planning,  through  Mr.  Violich, 
that  the  tentative  subdivision  map  filed  March  20,  1950,  was  going 
to  be  disapproved  and  to  desist  in  further  study  thereof. 

The  provisions  of  the  State  Subdivision  Map  Act  and  local  ordi- 
nances, which  terra  includes  Charter  provisions,  do  not  require  any 
notice  or  public  hearing  to  be  given  by  the  City  Planning  Commisrion 
in  considering  a  tentative  subdivision  map  referred  to  it,  nor  does 
the  law  require  any  notice  or  public  hearing  in  considering  the  sub- 
ject of  minimum  lot  size  and  conformity  to  neighborhood  pattern  as 
stated  before t 
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Section  llS  of  the  Charter  provides  as  follows: 

"All  plats  or  replats  of  subdivisions  of  land  laid  out 
in  building  lots,  and  the  project  plans  for  public  and  pri- 
vate housing,  slum  clearance  and  the  rehabilitation  and  re- 
development of  blighted  areas,  including  the  streets,  alleys 
or  other  lands  intended  to  be  dedicated  to  public  use  or  for 
the  use  of  lessees,  purchasers,  or  owners  of  lots  fronting 
thereon  or  adjacent  thereto,  and  located  within  the  city  and 
county  limits,  shall  be  submitted  in  tentative  form  to  the 
department  of  city  planning  and  the  city  planning  commission 
shall  report  its  recommendations  thereon  in  writing  to  the 
agency  responsible  therefor,  as  provided  by  ordinance.   Should 
major  changes  occur  after  acceptance  of  the  tentative  map,  the 
final  plat  shall  be  submitted  for  further  report  thereon  to  the 
department  of  city  planning." 

Section  99  (a)  of  Article  4,  Chapter  II,  Part  II,  San  Francisco 
Municipal  Code  (City  Planning  Code)  provides  as  follows: 

"NEW  SUBDIVISIOHS— LOT  AREAS.   In  all  areas  hereafter  sub- 
divided, where  a  subdivision  map  is  to  be  filed  for  approval, 
all  lot  lines  shall  be  shown  on  said  map,  and  such  lots  shall 
conform  in  dimension  to  the  neighborhood  pattern  as  determ.ined 
by  the  City  Planning  Commission.  Where  a  neighborhood  pattern 
does  not  exist,  lots  shall  have  a  width  of  not  less  than  33 
feet.  No  subdivision  shall  be  approved  which  does  not  comply 
with  the  provisions  of  this  section." 

Ordinance  No.  2250,  Section  2,  provides  as  follows: 

"The  Director  of  Public  Works  may  call  upon  the  City 
Engineer,  the  City  Planning  Commission,  and/or  any  other  of- 
ficial of  the  City  and  County  of  San  Francisco,  to  aid  him  in 
making  the  necessary  investigations  and  to  make  such  reports 
as  may  be  required  on  the  design  and  improvement  of  any  pro- 
posed subdivision  of  real  estate  in  the  City  and  County  of  San 
Francisco,  and  before  the  Director  of  Public  Works  sha].l  ap- 
prove or  disapprove  any  tentative  map  as  defined  in  Section 
11503  of  said  Chapter  2,  said  map  or  report  shall  be  submitted 
to  the  City  Engineer  and  to  the  City  Planning  Commission  for 
their  investigation  and  report  upon  the  design  and  improvement 
of  said  proposed  subdivision,  which  report  shall  be  made  in 
writing  by  said  City  Engineer  and  said  City  Planning  Commission 
to  the  said  Director  of  Public  Works,  who  may  approve  or  dis- 
approve said  tentative  map." 

The  State  Subdivision  Map  Act  is  found  in  the  BUSINESS  AND  PRO- 
FESSIONS CODE,  Section  11500,  et  seq. ,  and  has  been  reviewed  in  my 
opinion  No.  153  (April  10,  1950). 
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Certain  sections  of  the  Subdivision  Hap  Act  are  quoted  herein- 
after as  they  are  deemed  pertinent  to  subject  under  discussion: 

Section  11526,  BUSINESS  AND  PROFESSIONS  CODE: 

"PROVISIONS  GOVERNING  DESIGN,  ETC.,  MAPS  AND  PROCEDUIiE. 
The  design,  improvement  and  survey  data  of  subdivisions  and 
the  fonn  and  content  of  tentative  record  of  survey  and  final 
maps  thereof,  and  the  procedure  to  be  followed  in  securing  of- 
ficial approval  are  governed  by  the  provisions  of  this  chapter 
and  by  the  additional  provisions  of  local  ordinances  dealing 
vfith  subdivisions,  the  enactment  of  v\fhich  is  authorized  by  this 
chapter.  ^Added  by  Stats.  1943,  ch.  128,  sec.  1,  p.  866^./" 

Section  11506,  BUSINESS  AND  PROFESSIONS  CODE: 

"SAllE:   LOCAL  ORDINANCE.   'Local  Ordinance'  refers  to  an 
ordinance  regulating  the  design  and  improvement  of  subdivisions, 
enacted  by  the  governing  body  of  any  city  or  county  under  the 
provisions  of  this  chapter  or  any  prior  statute,  regulating  th? 
design  and  improvement  of  subdivisions,  in  so  far  as  the  pro- 
visions of  the  ordinance  are  consistent  with  and  not  in  conflict 
with  the  provisions  of  this  chapter.  /Added  by  Stats.  1943,  ch« 
128,  sec.  1,  p.  865^7" 

Section  11551,  BUSINESS  AND  PROFESSIONS  CODE: 

"COMPLIANCE  V;iTH  LOCAL  ORDINANCE:   REQUIREI-IENTS  AS  TO 
STREETS  AND  DRAINAGE  WAYS.   In  case  there  is  a  local  ordinance, 
the  subdivider  shall  comply  with  its  provisions  before  the  map 
or  maps  of  a  subdivision  may  be  approved.  In  case  there  is  no 
local  ordinance,  the  governing  body  may,  as  a  condition  prece- 
dent to  the  approval  of  the  map  or  maps  of  a  subdivision,  re- 
quire streets  and  drainage  ways  properly  located  and  of  ade- 
quate width,  but  may  make  no  other  recjuirements,  /Added  by 
Stats,  1943,  ch,  128,  sec,  1,  p 


ner  requ] 
.  869j/" 


On  the  time  element,  with  reference  to  subdivision  maps,  it  is 
provided  in  Section  11553,  BUSINESS  AND  PROFESSIONS  CODE: 

"EXTENSION  OF  TIME  LIICLTS:   AUTOMATIC  APPROVAL  OF  MAP. 
/Extension  of  time  limits^  The  time  limits  for  acting  and  re- 
porting on  tentative  maps  as  specified  in  this  article  may  be 
extended  by  mutual  consent  of  the  subdivider  and  the  governing 
body  or  advisory  agency  as  the  case  may  be 

"/Automatic  approval  of  mapj^  If  no  action  is  taken  with- 
in these  time  limits,  the  tentative  map  as  filed  shall  be  deem- 
ed to  be  approved  and  it  shall  be  the  duty  of  the  clerk  of  the 
governing  body  to  certify  the  approval,  /Added  by  Stats.  1943, 
ch,  128,  sec 4  1,  p.  870^/" 
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Section  11510,  BUSINESS  AND  PROFESSIONS  CODE: 

"SAilE:   DESIGN.   'Design*  refers  to  street  alignment 
grades  and  widths,  alignment  and  widths  of  easements  and  right 
of  ways  for  drainage  and  sanitary  sewers  and  minimum  lot  area 
and  width.  /Added  by  Stats.  1943,  ch.  128,  sec.  1,  p.  866^" 

On  final  maps.  Section  11 565,  BUSINESS  AND  PROFESSIONS  CODE, 
provides: 

"COMPLIMCE  VJITH  PROVISIONS  OF  CHAPTER  AND  LOCAL  ORDI- 
NANCE.  In  case  the  subdivider  desires  to  record  a  final  map 
under  the  provisions  of  this  chapter,  he  shall  comply  with  all 
the  provisions  of  the  chapter,  and,  if  there  is  a  local  ordi- 
nance, with  all  of  its  provisions.  /Added  by  Stats.  1943,  ch. 
128,  sec.  1,  p.  870^" 

My  opinion,  No.  6I  (August  29,  1949)  advised  that  when  a  build- 
ing permit  has  been  issued,  a  subsequent  change  in  the  zoning  law 
will  not  affect  the  right  of  the  permittee  under  the  permit  where  he 
has  secured  a  vested  right  therein  by  incurring  substantial  expenses 
in  connection  therewith.   That  is  not  the  case  here,  because  any  ex- 
pense that  the  subdivider  incurred  prior  to  the  filing  and  approval 
of  th3  tentative  subdivision  map  and  the  final  maps  would  be  at  the 
risk  of  the  subdivider,  no  final  approval  having  been  made  in  Ciie 
premises. 

In  LINDELL  CCiPANY  v.  BOAIiD  OF  PEillllT  APPEAL,  23  Cal.  (2d)  303, 
building  permits  were  granted  to  the  plaintiff,  and  he  commenced 
construction  thereunder  and  incurred  substantial  expense  without 
waiting  for  the  time  to  run  during  which  an  appeal  could  be  taken 
to  the  Board  of  Permit  Appeals.  The  Court,  in  holding  that  no 
right  had  been  acquired  by  virtue  of  the  amount  of  money  disbursed 
or  liability  incurred,  or  estoppel  created  thereby,  said: 

"Vifhile  the  petitioner's  motives  in  so  proceeding  may 
well  have  been  impeccable,  its  imauthorized  action  does  not 
fortify  its  standing  in  the  case  upon  any  theory  of  equitable 
estoppel  to  deny  the  building  permits,  and  the  opposing  con- 
siderations as  to  this  feature  of  evidence  presented  a  matter 
for  the  board,  upon  a  full  understanding  of  the  facts,  to  de- 
termine in  the  exercise  of  its  sound  discretion." 

My  opinion,  No,  52  (August  2,  1949)  related  to  final  action  on 
a  zoning  variance  application  and  whether  the  Planning  Commission 
had  power  to  reconsider  its  decision.  That  opinion  is  not  in  point 
with  this  case. 

It  is  therefore  my  opinion  that  the  "determination"  of  the 
Planning  Commission  and  its  report  thereof  to  the  Advisory  Agency 
was  in  the  nature  of  an  informal  report  and  not  binding  upon  the 
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Planning  Commission,  because  there  was  not  before  the  Planning  Com- 
mission at  the  time  a  tentative  subdivision  map,  and  there  had  not 
been  filed  with  the  Advisory  Agency  a  tentative  subdivision  map, 
pursuant  to  the  requirements  of  the  Subdivision  Map  Act. 

Whatever  action  the  City  Planning  Commission  did  take  was  pure- 
ly in  relation  to  an  advisory  request  on  what  may  be  termed  a  pre- 
liminary sketch.   In  view  of  the  fact  that  the  tentative  subdivision 
nia£,  which  was  filed  on  March  20,  1950,  was  disapproved  by  the  Ad- 
visory Agency  on  April  19,  1950,  and  no  appeal  taken  by  the  sub- 
divider  from  that  disapproval,  said  action  and  report  of  the  City 
Planning  Commission  became  moot  and  of  no  force  or  effect  with  re- 
lation to  any  subsequent  subdivision  map  that  may  be  filed  by  the 
same  or  any  other  subdivider  for  the  same  area. 

You  are  therefore  advised  that  when  and  if  a  new  tentative  sub- 
division  map  is  filed  with  the  Advisory  Agency,  covering  the  area  in 
question,  and  it  is  in  due  course  referred  to  the  City  Planning  Cc;n- 
mission,  the  City  Planning  Commission  is  not  bound  by  the  resolution 
dated  January  6,  1950,  and  may  consider  the  entire  map,  including 
minimum  lot  size  and  neighborhood  pattern  DE  NOVO  and  arrive  at  thQ 
same  or  a  different  conclusion  so  far  as  minimum  lot  size  is  con- 
cerned. 

Respectfully  submitted. 


DION  R.  HOm, 
City  Attorney. 


CV/H 

To:   Director  of  Planning 

cc:   Director  of  Public  Works 
Office  of  the  Mayor 


OPINION  NO.  184 
May  24,  1950 


SUBJECT; 


Dear  Sir: 


EXPIRATION  OF  CERTAIN  AooSSol.ENT  LIENb  CREATED 
UNDER  THE  STREET  IMPROVEMENT  ORDINANCE  OF  1934 


Your  predecessor,  H.  C.  Vensano,  requested  that  I  render 
my  opinion  on  the  following  matters: 

"Reference  is  made  to  my  letter  of  January  16,  1950, 
requesting  an  interpretation  pertaining  to  the  Street 
Improvement  Ordinance  of  1918.   The  following  request 
differs  mainly  in  that  it  involves  the  Street  Improve- 
ment Ordinance  of  1934. 

"The  City  Engineer's  office  has  received  written  notice 
from  Mr.  Royal  E.  Handlos,  attorney  for  i  alter  Ivan 
Raven,  owner  of  Lot  1,  Block  1231,  demanding  that,  the 
records  of  an  assessment  aeainst  said  lot  be  marked 
"Conclusively  presumed  paid". 

"Mr.  Handlos  bases  his  demand  on  Section  329  of  the 
Code  of  Civil  Procedure  which  provides  for  the 
cessation  of  assessment  liens  at  the  expiration  of 
'two  years  from  and  after  the  date  on  which  such 
assessment,  or  any  bond  seciired  thereby,  or  the  last 
installment  of  any  such  assessment  or  bond,  shall  be 
due.'   section  2911  of  the  Civil  Code,  as  amended  by 
Chapter  361,  Section  1,  Am.  Stats.  1945,  is  written 
in  similar  terras  but  it  appears  to  conflict  in  that 
it  substitutes  four  years  as  the  effective  length  of 
time  for  cessation  of  assessment  liens. 

"The  construction  of  sidevralks  fronting  Lot  1,  Block 
1231  was  performed  in  1939  by  Gibbs  and  Bjorkman, 
Contractors,  boch  of  whom  are  deceased.   In  accordance 
with  the  provisions  of  the  Street  Improvement  Ordinance 
of  1934,  an  assessment  for  said  work,  providing  for 
payment  in  three  (3)  annual  installments,  was  recorded 
September  22,  1939  in  Volume  30,  Page  707  of  the  Record 
of  Assessments.  The  assessment,  constituting  a  lien 
in  the  amount  of  #164.35  against  said  lot,  has  not, 
according  to  our  records,  been  paid  to  date. 

"Section  25  of  the  Street  Improvement  Ordinance  of 
1934,  under  which  the  public  proceedings,  improvement 
and  assessment  were  undertaken,  provides  that  an 
assessment  so  recorded  'shall  be  and  remain  a  lien 
upon  the  parcels  of  land  assessed,  respectively,  and 
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such  lien  shall  so  continue  until  it  be  fully  paid 
and  discharged  of  I'ecord.'   Section  30  of  said 
Ordinance  authorizes  the  Director  of  Public  ^Jorks  to 
release  assessments  under  the  two  follo\ving  conditions: 

"1.  On  payment  of  the  amount  of  the  assessment,  with 
interest  to  date  of  payment. 

2.  On  production  of  the  Contractor's  receipt. 

The  ordinance  contains  no  further  provision  for 
release  of  assessments. 

"Your  opinion  is  requested  on  the  following  questions: 

1.  Is  the  provision  of  Section  25  of  the  Street 
Improvement  Ordinance  of  1934,  whereby  an  assessment 
lien  continues  until  paid,  valid? 

2.  Does  Section  329  of  the  Code  of  Civil  Procedure 
or  Section  2911  of  the  Civil  Code,  as  amended,  either 
supersede  or  supplement  the  provisions  of  the  Street 
Improvement  Ordinance  of  1934  with  regard  to  the  release 
or  cancellation  of  assessments? 

3.  In  general,  is  the  Department  of  Public  ^'orks, 
acting  through  its  officials  or  employees,  obliged  to 
comply  with  a  demand  made  in  pursuance  of  the  provi- 
sions of  Section  329  of  the  Code  of  Civil  Procedure? 

4.  In  particular,  is  the  Department  of  Public  V'orks, 
or  the  Bureau  of  Engineering,  acting  through  its  of- 
ficials or  employees,  obliged,  in  compliance  with  the 
demand  contained  in  the  instant  case,  to  mark  the 
assessment  against  Lot  1,  Block  1231,  'Conclusively 
presumed  paid'  without  any  tangible  evidence  that  the 
assessment  has  actually  been  paid?'' 

Added  factual  information  procured  from  representatives  of 
the  Bureau  of  Engineering  discloses  that  the  owner  of  Lot  1, 
Block  1231,  as  shown  by  the  Record  of  Assessments,  never  took 
advantage  of  the  right  afforded  to  pay  the  assessment  in  three 
(3)  annual  installments,  the  exercise  of  which  right  was  conditioned, 
upon  the  necessity  that  a  bond  be  filed  to  guarantee  such  payments. 

OPINION 

The  fundamental  issue  created  by  the  foregoing  request  may 
be  expressed  as  follows:   Is  it  the  state  law  or  the  local  law 
which  controls  vath  regard  to  the  expiration  of  the  liens  in 
question?  It  is  evident  that  Mr,  Handlos  conceives  that  the  state 
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law,  more  particularly  Section  329,  Code  of  Civil  Procedure,  is 
the  true  determinant.   I  find  myself  unable  to  join  in  such 
conclusion. 

Initially,  it  is  settled  beyond  doubt  that  a  municipality 
which  has  availed  itself  of  the  "home  rule"  provisions  of  the  state 
constitution  has  full  control  over  its  own  internal  or  municipal 
affairs,  unaffected  by  any  state  legislation  upon  the  same  subject 
matter.   (Cal.  Const.,  Art  XI,  sec.  6,  sec.  7ia  (subdiv.  7),  sec. 
S;  Linden  v.  Board  of  Permit  Appeals.  23  Cal.  (2)  303;  VJest  Coast 
Adv.  Co.  V.  San  Francisco,"  14  Cal.  (2)  516;  Butterworth  v.  Boyd. 
12  Cal.  (2)  140) .   I"t' Ts  also  settled  that  San  Francisco  is  one  of 
such  chartered  municipalities  (Lindell  v.  Board  of  Permit  Appr:?ls, 
supra),  and,  with  regard  to  local  or  municipal  affairs,  that  1  x.e 
local  charter,  and  ordinances  enacted  pursuant  to  such  charter, 
control  over  a  state  law  covering  generally  the  same  subjects. 
Lindell  v.  Board  of  Permit  Appeals,  supra;  VJest  Coast  Adv.  Co.  v. 
San  Francisco,  supra). 

In  Blake  v.  City  of  Eureka.  201  Cal.  643,  at  657-65B,  the 
Supreme  Court  said  the  following  in  reference  to  a  case  involving 
proceedings  in  the  course  of  street  improvements  in  the  City  of 
Eureka : 

"There  can  be  no  question  that  the  improvement  of 
the  streets  of  the  city  is  a  municipal  affair  and 
that  where  there  is  a  conflict  between  the  city 
charter  and  the  general  law  in  a  merely  municipal 
affair  the  provisions  of  the  charter  control." 

Section  107  of  the  charter  (1932)  of  San  Francisco,  in  effect 
at  the  time  of  the  enactment  of  the  Street  Improvement  Ordinance 
of  1934,  and  pursuant  to  which  such  ordinance  was  enacted,  pro- 
vides in  part  as  follows: 

"Section  107 .  'vhere  a  procedure  for  the  exercising 
of  any  rights  and  powers  belonging  to  a  city,  or  a 
county,  or  a  city  and  county,  relative  to  the 
establishing  or  change  of  grades  and  the  lay-out, 
extension,  opening,  widening,  changing,  closing, 
vacating,  paving,  repaving  or  otherwise  improving 
streets  and  highways  and  public  places,  and  con- 
structing sewers,  drains,  conduits  and  culverts, 
subways,  tunnels,  viaducts  and  bridges,  or  other 
public  improvements  incidental  or  appurtenant  thereto, 
to  planting  trees,  constructing  parking  and  removing 
weeds  or  the  executing  of  any  other  public  work  or 
improvement  hereby  or  hereafter  placed  under  the 
jurisdiction  of  the  department  of  public  works,  and 
the  payment  of  damages,  or  levying  of  special  assess- 
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ment  to  defray  the  whole  or  part  of  the  cost  of 
such  works  or  improvements  is  provided  by  statute 
of  the  State  of  California,  such  procedure  shall 
control  and  be  followed,  unless  a  different  pro- 
cedure is  provided  in  or  under  authority  of  this 
charter  or  by  ordinance  continued  by  this  charter 
or  any  such  ordinance  hereafter  amended  or  by 
ordinance  passed  by  the  board  of  supervisors,  and 
the  board  of  supervisors  is  hereby  empowered  to 
provide  by  ordinance  for  any  such  purpose." 

Under  the  section  of  the  ordinance  which  you  note,  the 
creation  and  recording  of  a  lien  against  the  property  is  provided 
for;  and,  with  regard  to  duration  of  lien,  it  is  provided  that 
"Vifhen  so  recorded  the  several  amounts  assessed  shall  be  and  remain 
a  lien  upon  the  parcels  of  land  assessed,  respectively,  and  such 
lien  shall  so  continue  until  it  be  fully  paid  and  discharged  of 
record," 

The  ordinance,  including  the  lien  provision  just  noted,  con- 
tains a  complete  and  comprehensive  plan  covering  street  improve- 
ment procedures.  As  is  noted  in  the  request,  the  ordinance 
provides  for  a  release  of  assessment  by  the  Director  of  Public 
V'orks  only  (1)  on  payment  of  the  amount  of  the  assessment,  wi-ch 
interest;  or  on  production  of  the  receipt  of  the  party  to  whom 
the  assessment  was  issued,  or  that  of  his  assignee. 

In  view  of  such  all-inclusive  local  plan,  and  because  of  the 
privileges  of  autonomy  under  which  the  City  and  County  then  and 
now  operates,  no  state  statute  with  regard  to  the  creation  or 
extinguishment  of  street  improvement  liens  could  affect  the  lien 
now  in  question  vidth  regard  to  Lot  1,  Block  1231.  The  local 
charter  and  ordinances  were  and  are  paramount,  and  the  state  law 
upon  the  same  subjects  is  inapplicable.   (See  also  Brown-Grummer 
Inv.  Co.  V.  City  of  Purcell.  Okl.,  128  Fed.  (2)  400,  wherein,  in 
a  situation  identical  with  ours,  local  street  improvement  pro- 
cedures in  a  "home  rule"  charter  city  were  held  paramount  to 
conflicting  state  laws  upon  the  same  subjects — i.e.,  duration  of 
lien) . 

The  request  likewise  raises  the  question  of  the  validity  of 
what  is  really  a  "perpetual"  lien — i.e.,  I  am  asked  whether  the 
portion  of  the  ordinance  which  provides  that  the  assessment  lien 
shall  remain  and  "so  continue  until  it  be  fully  paid  and  dis- 
charged of  record",  is  valid. 

I  am  convinced  that  the  creation  of  a  lien  to  exist  until  the 
assessment  is  fully  paid  is  completely  legal.   (Mcwillin  on 
Municipal  Corporations  (2d  Ed,),  Revised  Vol.  5,  page  1006; 
Thompson  v.  Clark.  6  Cal.  (2)  285;  Brown-Crummer  Inv,  Co.  v.  C.'.ty 
of  Purcell,  Okl.,  128  Fed.  (2)  400). 
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In  the  text  of  McQuillin  just  noted,  it  is  proclaimed  that 
"In  the  absence  of  statutory  or  charter  provision  on  the  subject, 
an  assessment  lien,  it  has  been  held,  is  unlimited."  In  the 
Thompson  case,  supra,  the  Supreme  Court  concluded  that  under  the 
then  considered  provisions  of  the  Street  Improve.nent  Act  of  1911, 
the  lien  created  thereunder  was  a  perpetual  one,  and  was  to  exist 
until  the  assessment  it  secured  was  paid.  That  decision,  by  clear 
and  unmistakeable  iriference,  stands  for  the  proposition  that  such 
perpetual  lien  is  legal  and  proper  in  this  state. 

In  the  Brown-Crummer  Investment  Company  case,  supra,  the  court 
determined  that  the  perpetual  lien  (lien  to  exist  until  full  pay- 
ment of  the  assessment,  with  interest)  provided  for  by  the  charter 
of  the  City  of  Purcell,  Oklahoma,  controlled  over  the  Oklahoma 
statutory  provision  providing  that  a  lien  was  extinguished  by 
lapse  of  the  time  within  which  action  might,  under  Oklahoma  law, 
be  brought  to  enforce  the  principal  obligation.   The  court  noted, 
as  I  have  indicated  above,  that  the  general  and  local  law  were  in 
conflict;  and,  since  the  entire  issue  was  one  of  purely  municipal 
concern,  the  charter  law  was  controlling. 

In  accordance  with  what  I  have  set  out  above,  the  following 
answers  are  given  to  the  four  questions  contained  in  the  request, 
seriatum: 

1.  Such  provision  for  continuance  of  lien  until  payment 
of  assessment,  is  valid. 

2,  Section  329  of  the  Code  of  Civil  Procedure  has  no 
effect  upon  the  release  or  cancellation  of  assessments 
levied  under  the  Street  Improvement  Ordinance  of  193 A- , 
nor  does  Section  2911  of  the  Civil  Code. 

3,  My  reply,  in  conformity  with  what  I  have  said  above, 
must  be  in  the  negative, 

4.  My  reply,  in  conformity  with  what  I  have  said  above, 
must  also  be  in  the  negative. 

Respectfully  submitted, 

DION  R.  HOLM 
City  Attorney 

TO:  Director  of  Public  Works 

WFB 


No.  1S5 
May  25,  1950 

SUBJECT:   EXPIRATION  OF  CERTAIN  ASSESSMENT  LIENS 
CREATED  UNDER  THE  STREET  IMPROVEMENT 
ORDINANCE  OF  1918. 

Dear  Sir: 

The  following  opinion  is  rendered  in  reply  to  a  re- 
quest therefor  made  by  your  predecessor  in  office,  H.  C. 
Vensano.   Such  request  is  as  follows; 

"The  City  Engineer's  office  has  received 
written  notice  from  Mr.  Royal  E.  Handlos, 
attorney  for  Thomas  Jr.  and  Ruth  H.  Dahl, 
owners  of  Lot  20,  Block  7076,  demanding  that 
the  records  of  an  assessment  against  said  lot 
be  marked  'Conclusively  presumed  paid.' 

"Mr.  Handlos  bases  his  demand  on  Section 
329  of  the  Code  of  Civil  Procedure  which  pro- 
vides for  the  cessation  of  assessment  liens  at 
the  expiration  of  two  years  after  the  due  date 
of  the  last  installment.   Section  2911  of  the 
Civil  Code,  as  amended  by  Chapter  361,  Section 
1,  Am.  Stats.  1945,  appears  to  be  at  variance 
since  it  provides  for  the  cessation  of  assess- 
ment liens  at  the  expiration  of  four  years  after 
the  due  date  of  the  last  installment. 

"The  improvement  of  Sargent  Street  between 
Ralston  and  Vernon  Streets  was  performed  in  1931 
by  M.  Bertolino,  Contractor,   In  accordance  with 
the  provisions  of  the  Street  Improvement  Ordinance 
of  1918,  an  assessment,  distributing  the  costs  of 
the  above  improvement  and  providing  for  payment  in 
twenty  (20)  semi-annual  installments,  was  recorded 
October  16,  1931  in  Volume  29  of  Record  of  Assess- 
ments, at  page  359.  The  assessment,  constituting 
a  lien  in  the  amount  of  ^2/f2,41  against  Lot  20, 
Block  7076,  has  not,  according  to  our  records, 
been  paid  to  date. 

"Section  2k   of  the  Street  Improvement 
Ordinance  of  1918,  under  which  the  proceedings, 
improvement  and  assessment  were  undertaken,  pro- 
vides that  an  assessment  so  recorded  'shall  be 
a  lien  upon  the  lands,  lots,  or  portions  of  lots 
assessed,  respectively,  for  the  period  of  two 
years  from  the  date  of  said  recording  .  .  .  . ' 
Section  26  of  said  Ordinance  provides  the  follow- 
ing conditions  for  release  of  assessments  by  the 
Board  of  Public  Works j 
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"1.   On  payment  to  it  of  the  amount  of 
the  assessment,  with  interest. 

"2.  On  production  of  the  receipt  of  the 
party  to  whom  the  assessment  was  issued. 

"No  other  statement  or  directive  authori- 
zing release  of  assessments  is  contained  in  the 
Ordinance. 

"Your  opinion  is  requested  on  the  following 
questions: 

"1.   In  case  provision  has  been  made  for 
payment  of  an  assessment  in  installments,  does 
a  lien  created  under  the  Street  Improvement 
Ordinance  of  191^  extend  for  a  period  of  two 
years  following  the  date  of  the  recordation  or 
does  the  lien  extend  for  a  period  of  two  years 
after  the  date  upon  which  the  last  installment 
payment  would  become  due? 

"2.  Does  Section  329  of  the  Code  of  Civil 
Procedure  or  Section  2911  of  the  Civil  Code,  as 
amended,  ^jither  supersede  or  supplement  the  pro- 
visions of  the  Street  Improvement  Ordinance  of 
I91B  with  regard  to  the  release  or  cancellation 
of  assessments? 

"3.   In  general,  is  the  Department  of  Public 
Works,  or  the  Bureau  of  Engineering,  acting 
through  its  officials  or  employees,  obliged  to 
comply  with  a  demand  made  in  pursuance  of  the 
provisions  of  Section  329  of  the  Code  of  Civil 
Procedure? 

"4.   In  particular,  is  the  Department  of 
Public  Works,  or  the  Bureau  of  Engineering, 
acting  through  its  officials  or  employees, 
obliged,  in  compliance  with  the  demand  contain- 
ed in  the  instant  case,  to  mark  the  assessment 
against  Lot  20,  Block  7076,  'Conclusively  pre- 
sumed paid'  without  any  tangible  evidence  that 
the  assessment  has  actually  been  paid?" 
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During  quest  for  additional  factual  background,  it 
was  ascertained  from  representatives  of  the  Bureau  of 
Engineering  that  the  owners  of  Lot  20,  Block  7076,  as  dis- 
closed by  the  Record  of  Assessments,  never  availed  themselves 
of  the  right  afforded  them  to  pay  the  assessment  in  twenty 
(20)  semi-annual  installments,  the  exercise  of  which  right 
was  conditioned  upon  the  necessity  that  a  bond  be  filed  to 
guarantee  such  payments. 

OPINION 

The  fundamental  issue  created  by  the  foregoing  re- 
quest may  be  expressed  as  follows:  Is  it  the  state  law  or 
the  local  law  which  controls  with  regard  to  the  expiration 
of  the  liens  in  question?  It  is  evident  that  Mr.  Handles 
conceives  that  the  state  law,  more  particularly  Section  329, 
Code  of  Civil  Procedure,  is  the  true  determinant.  I  find 
myself  unable  to  join  in  such  conclusion. 

Initially,  it  is  settled  beyond  doubt  that  a  munici- 
pality which  has  availed  itself  of  the  "home  rule"  provisions 
of  the  state  constitution  has  full  control  over  its  own 
internal  or  municipal  affairs,  unaffected  by  any  state  legis- 
lation upon  the  same  subject  matter,   /calif.  Const.,  Art. 
XI,  sec.  6,  sec.  7|a  (subdiv.  7),  sec.  S;  Lindell  v.  Board 
of  Permit  Appeals,  23  Cal.  2d  303;  West  Coast  Adv.  Co.  v. 
San  Francisco,  14  Cal.  2d  516;   Butterworth  v.  Boyd,  12  Cal. 
2d  li+0.7    It  is  also  settled  that  San  Francisco  is  one  of 
such  cEartered  municipalities  (Lindell  v.  Board  of  Permit 
Appeals,  supra),  and,  with  regard  to  local  or  municipal 
affairs,  that  the  local  charter,  and  ordinances  enacted 
pursuant  to  such  charter,  control  over  a  state  law  covering 
generally  the  same  subjects.   (Lindell  v.  Board  of  Permit 
Appeals,  supra;  West  Coast  Adv.  Co.  v.  San  Francisco, 
supra. ) 

In  Blake  v.  City  of  Eureka,  201  Cal.  643,  at  657-65^, 
the  Supreme  Court  said  the  following  in  reference  to  a  case 
involving  proceedings  in  the  course  of  street  improvements 
in  the  City  of  Eureka: 

"There  can  be  no  question  that  the  improve- 
ment of  the  streets  of  the  city  is  a  municipal 
affair  and  th  t  where  there  is  a  conflict  between 
the  city  charter  and  the  general  law  in  a  merely 
municipal  affair  the  provisions  of  the  charter 
control.'*    (Citing  cases.) 
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Under  Chapter  II  (titled  "Improvement  of  Streets") 
of  Article  VI  of  the  San  Francisco  Charter  (1900),  in 
effect  at  the  time  of  enactment  of  the  Street  Improvement 
Ordinance  of  191S,  a  complete  and  comprehensive  plan 
covering  street  improvement  procedures  was  set  forth.  As 
a  matter  of  fact,  that  ordinance,  enacted  under  such 
charter  authority,  is  almost  a  verbatim  restatement  of  the 
procedures  outlined  in  the  portions  of  the  charter  noted 
above.  Both  the  charter  (Art.  VI,  Chap.  II,  sec.  12)  and 
the  ordinance  (sec.  24)  provide  for  the  creation  and  re- 
cording of  a  lien,  which  lien  is  to  exist  "for  the  period 
of  two  years  from  the  date  of  said  recording,  unless 
sooner  discharged."   Both  the  charter  (Art.  VI,  Chap.  II, 
sec.  13)  and  the  ordinance  (sec.  26)  provide  for  release 
of  assessment  by  t he  Board  of  Public  Works  only  (1)  on 
payment  to  it  of  the  amount  of  the  assessment  with 
interest;  or  (2)  on  production  of  the  receipt  of  the  party 
to  whom  the  assessment  was  issued,  or  that  of  his  assignee. 

In  view  of  such  all-inclusive  local  plan,  and  be- 
cause of  the  privilegas  of  autonomy  under  which  the  City 
and  County  then  operated,  no  state  statute  with  regard  to 
the  creation  or  extinguishment  of  street  improvement  liens 
could  affect  the  lien  now  in  question  with  regard  to  Lot  20, 
Block  7076,   The  local  charter  and  ordinance  were  and  are 
paramount,  and  the  state  law  upon  the  same  subjects  is 
inapplicable.   (See,  also,  Brown-Crummer  Inv.  Co.  v.  City 
of  Purcell,  (Okla.),  128  Fed.  2d  400,  wherein,  in  a 
situation  identical  with  ours,  local  street  improvement 
procedures  in  a  "home  rule"  charter  city  were  held  para- 
mount to  conflicting  state  laws  upon  the  sam.e  subjects  — 
i.e.,  duration  of  lien.) 

The  installment  payment  feature  of  the  instant 
assessment  requires  a  further  discussion  of  principles 
before  pointed  answers  to  your  four  queries  may  be  given. 

As  noted  above,  the  charter  and  ordinance  pro- 
visions having  application  herein  provide  generally  for 
a  lien  which  is  to  persist  for  a  period  of  two  years. 
However,  with  regard  to  a  situation  wherein  installment 
payiiient  concessions  were  allowed  when  the  assessment  was 
fixed  by  the  Board  of  Supervisors,  as  they  were  empowered 
to  do  by  section  33  of  then-effective  Article  VI,  Chapter 
II  of  the  charter,  the  bond  provisions  of  the  ordinance 
(found  in  section  34  thereof)  provided  that  the  lien 
created  "shall  continue  until  such  assessment  is  fully 
paid."   The  Board's  power  to  provide  for  a  continuous 
lien  until  payment  cannot  be  doubted.   (McQuillin  on 
Municipal  Corporations,  2d  ed.,  rev.  Vol.  5,  p.  IOO6. ) 
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As  discussed  above,  the  complete  facts  herein  disclose 
that  the  owners  of  Lot  20,  Block  7076,  never  availed  them- 
selves of  the  installment  provisions  of  the  instant  assess- 
ment (i.e.,  they  filed  no  bond  of  the  kind  set  out  in 
section  34  of  the  ordinance),  so  the  perpetual  lien  did  not 
come  into  being  as  to  them.  On  the  contrary,  the  lien 
against  their  property,  in  accordance  with  section  24  of 
the  ordinance,  expired  two  years  after  it  was  recorded. 

In  accordance  with  what  I  have  set  out  above,  the 
following  answers  are  given  to  the  four  questions  contained 
in  the  request,  seriatum: 

1.  A  mere  "provision"  for  installment  payments  has 
no  affect,  per  se,  upon  the  two-year  lien.  The  two-year 
period  began  to  run  upon  recordation.  However,  if  the  owners 
of  the  assessed  property  chose  to  pay  by  such  allowed  in- 
stallments, and  properly  filed  their  bond  so  as  to  perfect 
their  privilege,  their  property  was  removed  from  the  two- 
year  lien  of  section  24  and  placed  into  the  continuing  lien 
provisions  of  section  34.   In  that  letter  situation,  the 
lien  persists  until  full  payment  of  the  assessment.    As 
pointed  out  above,  however,  such  is  not  the  instant  situa- 
tion. 

2.  Section  329  of  the  Code  of  Civil  Procedure  has 
no  effect  upon  the  release  or  cancellation  of  assessments 
levied  under  the  Street  Improvement  Ordinance  of  1913,  nor 
does  Section  2911  of  the  Civil  Code. 

3.  My  reply,  in  conformity  with  what  I  have  said 
above,  must  be  in  the  negative. 

4.  My  reply,  in  conformity  with  what  I  have  said 
above,  must  also  be  in  the  negative. 

Respectfully  submitted, 
DION  R.  HOLM,  City  Attorney. 


TO:  DIRECTOR  OF  PUBLIC  V70RK3 
260  City  Hall 
San  Francisco  2 
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OPINION  NO. 186 
May  31,  1950 

SUBJECT:   ARE  EMPLOYEES  OF  THE  REDEVELOPMENT  AGENCY 

ENTITLED  TO  SICK  LEAVE  WITH  PAY  AND  VACATIONS? 

Dear  Sir: 

This  will  acknowledge  receipt  of  your  recent  request  for  an 
opinion  as  to  whether  the  officers  and  employees  of  the  Redevelop- 
ment Agency  are  entitled  to  sick  leave  with  pay  and  vacations 
under  our  charter. 

0  P  J  il  I  0  N 

Section  151  of  the  charter  (which  is  the  charter  provision 
presently  in  effect  on  the  subject  matter  of  vacations  with  pay) 
provides  in  part  as  follows: 

"Every  person  employed  in  the  city  and  county 
service  shall,  after  one  year's  service,  be 
allowed  a  vacation  with  pay  of  two  calendar 
weeks,  annually,  as  long  as  he  continues  in  his 
employment." 

And  section  153  of  the  charter  (which  deals  with  the  subject  matter 
of  leaves  of  absence)  provides  in  part  as  follows: 

"Leaves  of  absence  to  officers  and  employees  of 
the  city  and  county  shall  be  governed  by  rules 
established  by  the  Civil  Service  Commission.  ,  .  " 

It  will  thus  be  noted  that  under  our  charter  the  right  to  a 
vacation  with  pay  (under  section  151  of  the  charter)  is  limited 
to  persons  employed  in  the  city  and  county  service,  and  the  right 
to  leaves  of  absence  (under  section  153  of  the  charter)  is  limited 
to  officers  and  employees  of  the  city  and  county. 

The  inquiry  therefore  resolves  itself  down  to  the  question  as 
to  whether  the  officers  and  employees  of  the  Redevelopment  Agency 
can  be  considered  as  persons  employed  in  the  city  and  county 
service.  To  answer  this  we  must  look  to  the  Community  Redevelop- 
ment Act  as  it  appears  in  Chapter  1326  of  the  1945  Statutes  of  the 
State  of  California  and  as  amended  subsequently  thereto  to  the 
present  date: 

Section  21  of  this  Act  provides  the  method  of  appoint- 
ment of  the  five  resident  electors  of  the  community  as 
members  of  the  Agency.  It  then  states  "no  member  of 
the  Agency  may  be  an  elective  officer  or  employee  of  the 
community,  but  he  may  be  a  member,  commissioner  or  emplcj'- 
ee  of  any  other  agency  or  authority  of,  or  created  for, 
the  community  notwithctanding  any  other  provision  of  law. 
The  powers  of  each  agency  shall  be  vested  in  the  members 
thereof  then  in  office." 
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Section  26  of  this  Act  provides  for  the  appropriation 
of  funds  by  the  legislative  body  for  the  administra- 
tive expenses  of  the  Agency  and  directs  that  the  funds 
be  kept  in  the  treasury  of  the  community  in  a  special 
fund  to  be  known  as  the  Community  Redevelopment  Agency 
Administrative  fund.   It  also  provides  as  follows: 
"The  funds  appropriated  by  the  legislative  body  of  the 
community  to  the  Community  Redevelopment  Agency  Adminis- 
trative fund  are  funds  granted  by  the  community  to  defray 
the  administrative  expenses  of  the  agency  which  is  per- 
forming a  public  function  of  the  community  and  the 
grant  of  funds  in  this  manner  is  not  to  be  construed 
as  making  the  agency  a  department  of  the  community  or 
as  placing  the  officers,  agents,  counsel  and  employees 
under  civil  service  of  the  community." 

Section  29  of  this  Act  provides  that  each  Redevelopment 
Agency  shall  constitute  a  public  body,  corporate  and 
politic,  exercising  public  and  essential  governmental 
functions,  and,  subject  to  limitations  imposed  by  the 
act  itself  should  have  the  following  powers  among 
others:   "(c)   To  select,  appoint  and  employ  such 
officers,  agents,  counsel  and  employees,  permanent  and 
temporary,  as  it  may  require,  and  determine  their 
qualifications,  duties  and  compensation,  subject  only 
to  the  conditions  and  restrictions  imposed  by  the 
legislative  body  on  the  expenditure  or  encumbrance  of 
the  budgetary  funds  appropriated  to  the  Community- 
Redevelopment  Agency  Administrative  fund  as  provided 
by  section  26." 

It  is  thus  evident,  from  the  provisions  of  the  act  hereinbefore 
quoted,  that  no  member  of  the  Agency  may  be  an  elective  officer 
or  employee  of  the  City  and  County  of  San  Francisco;  the  fact  that 
funds  are  appropriated  by  the  City  and  County  is  not  to  be  con- 
strued as  making  the  Agency  a  department  of  the  City  and  County 
of  San  Francisco  or  placing  the  officers,  agents,  counsel  or  em- 
ployees under  the  civil  service  provisions  of  our  charter;  and 
that  the  Agency  is  to  exercise  its  own  right  of  selection,  ap- 
pointment and  employment  of  its  officers  and  employees,  both 
permanent  and  temporary,  as  it  may  require  and  it  is  to  determine 
their  qualifications,  duties  and  compensation. 

The  provisions  of  the  California  Redevelopment  Act,  as  it 
presently  exists,  makes  it  quite  clear  that  the  officers  and 
employees  of  the  Agency  are  not  to  be  considered  as  officers  or' 
employees  of  the  City  and  County  of  San  Francisco  nor  subject  to 
any  of  the  limitations  of  employment  such  as  may  exist  in  our 
charter,  and  are  not  entitled  to  the  benefits  of  city  employment 
such  as  may  be  provided  for  by  the  charter. 

Under  the  circumstances  I  must  advise  you  that  officers  and 
employees  of  the  Redevelopment  Agency  cannot  be  considered  as 
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persons  employed  in  the  city  and  county  service  —  and  hence  are 
not  entitled  to  the  benefits  of  the  provisions  of  our  charter  in 
connection  with  sick  leave  with  pay  and  vacations,  such  as  are 
accorded  to  persons  in  the  city  and  county  service.  Whether 
similar  benefits  could  be  accorded  the  officers  and  employees  of 
the  Redevelopment  Agency  under  some  power  or  authority  other  than 
that  contained  in  the  charter  is  a  matter  not  here  involved  and 
so  not  passed  upon. 

Respectfully  submitted, 

NSW  DION  R.  HOLM,  City  Attorney 


TO:  Harry  D.  Ross 
Controller 


No.   187 

May  31,   1950 

SUBJECT:  DEDUCTION  OF  TAXES  FHOII  MONEY  IN  CUSTODIA  LEGIS;  IJHETHER 
COURT  ORDERS  ARE  REQUIRED  BEFORE  TAXES  ARE  DEDUCTED  FROM 
MONEY   IN  SHERIFF'S  TRUST  FUND. 

Dear  Sir: 

I  have  your  request  for  an  opinion  as  follows: 

"May  I  please  have  your  opinion  as  to  whether  or  not 
Court  Orders  are  required  before  taxes  are  deducted  from 
money  paid  into  or  deposited  in  Court? 

"Language  in  your  opinion  of  November  12,  1%2,  regard- 
ing 'Taxes  Erroneously  Deducted  from  Cash  Bond  of  Administra- 
trix', and  in  Metropolitan  V/ater  District  v.  Adams  (194^)  32 
Cal.  (2)  620,  197  P.  (2d)  543,  appears  to  indicate  that  such 
orders  are  required, 

"Are  Court  Orders  also  required  before  taxes  are  deducted 
from  money  in  the  Sheriff's  Trust  Fund?" 

OPINION 

The  following  opinion  is  predicated  on  the  assumption  that  the 
moneys  deposited  in  Court  or  held  in  the  Sheriff's  Trust  Fund  ar^.^ 
held  pursuant  to  either  (1)  an  order  of  court;  (2)  subsequent  rati- 
fication by  the  Court  of  a  prior  deposit;  or  (3)  where  the  facts 
show  a  constructive  custody  of  the  funds  by  the  court.   (See  CCLVER 
Vc  SCARBOROUGH,  et  al. ,  73  CA.  455;  CLYHER  v.  WILLIS,  3  C  36-3^  365; 
HATHAWAY  v.  BRADY,  26  C.  5^1.) 

(1)   It  is  my  opinion  that  Court  Orders  are  required  before 
taxes  are  deducted  from  money  paid  into  or  deposited  in  Court.   Such 
moneys  are  v/ithin  the  purview  of  Revenue  and  Taxation  Code  Section 
983  which  reads  as  follows: 

"Litigated  property  in  possession  of  court  or  officer. 
Property  in  litigation  in  possession  of  a  county  treasurer, 
court,  county  clerk,  or  receiver  shall  be  assessed  to  the 
officer  in  possession,  and  the  taxes  shall  be  paid  under 
the  direction  of  the  court." 

See: 

CITY  OF  SAN  LUIS  OBISPO  v.  PETTIT,  B7   C  499; 
MOSEE  V.  FIREMEN'S  INSURANCE  CO.,  87  CA,  473. 
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There  is  a  further  reason,  to  wit:   such  moneys  are  in  "custodia 
legis"  and  demand  for  payment  of  taxes  thereon  must  be  properly  pre- 
sented to  the  Court  for  allowance. 

See:   COUNTY  OF  YUBA  v.  ADAHS  &  CO. ,  7  C  35,  37;  PEOPLE  v. 
LARDNER,  30  C.  242,  244;  McCRACKEN  v.  LOTT,  3  C.  (2)  I64;  ADAIR  v. 
BEVERLY  HILLS  PETROLEUM  CORP.,  59  Fed.  2,  94;  LOS  ANGELES  v.  LOS 
ANGELES  CITY  ETC.  CO.,  137  C  699;  IN  RE  TYLER,  149  U.S.  I64,  13  S. 
Ct.  7^5,  37  L.  Ed.  6^9;  I^IETROFOLITAN  WATER  DIST,  v.  ADAi'IS,  32  C.  (2) 
620. 

(2)  Court  Orders  are  also  required  before  taxes  are  deducted 
from  money  in  the  Sheriff's  Trust  Fund. 

The  Sheriff  is  a  ministerial  officer  who  holds  such  money  sub- 
ject to  the  mandate  of  the  Court. 

See:  FIRST  IJAT'L  BANK  v.  McCOY,  112  C.A.  665,  67O;  AEGELTivaSH 
V.  WHELAN,  133  C  110;  GEIL  v.  STEVENS,  48  C.  590. 

It  is  therefore  in  "custodia  legis". 

It  is  furthermore  "property  in  litigation"  within  the  meaning 
of  the  aforesaid  Revenue  and  Taxation  Code,  Section  9^3. 

Respectfully  submitted, 

DION  R.  HOm, 

City  Attorney.  , 
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To:   Mr.  Harry  D.  Ross, 
Controller. 


No.  ISS 

May  31,  1950 


SUBJECT:   SUB-SURFACE  AREAS  OF  CIVIC  AUDITORIUM 
AND  CITY  KALL  FOR  PARKING  FACILITIES 
OF  CITY-OViNED  AUTOMOBILES,  BOARD  OF 
SUPERVISORS'  REQUEST  FOR  INFORMATION. 


Gentlemen: 

You  have  requested  an  opinion  from  this  office  as 
follows: 

"The  parking  Authority  has  received  a  copy 
of  the  attached  Resolution  No.  9515,  adopted  by 
the  Board  of  Supervisors  on  February  9,  1950. 

"This  Resolution  calls  upon  the  Parking 
Authority  to  bring  to  the  Board  of  Supervisors 
a  report  on  the  feasibility  of  utilizing  various 
portions  of  the  sub-surface  areas  of  the  Civic 
Center  for  parking  facilities  for  city-owned  and 
operated  automobiles. 

"The  Parking  Authority  would  appreciate  re- 
ceiving from  you,  as  soon  as  possible,  an  opinion 
as  to  whether  the  Authority  may  legally  undertake 
to  furnish  the  requested  report.'' 


"DIRECTING  ATTENTION  OF  PARKING 
AUTHORITY  TO  POSSIBLE  SUBSURFACE 
PARKING  FACILITIES  IN  CIVIC  AUDI- 
TORIUM AND  CITY  HALL  AREA. 

Resolution  No.  9515 
(Series  of  1939) 

"WiSREAS,  A  Parking  Authority  has 
been  appointed  by  the  Mayor;  and 

"VJHZREAS,  It  has  heretofore  been 
suggested  that  subsurface  portions  of 
the  Civic  Auditorium  might  be  utilized 
for  parking  facilities,  the  Polk  Street 
side  of  the  Civic  Auditorium  basement 
having  already  space  for  60  cars,  and 
by  additional  excavations  under  the 
floor  of  the  Auditorium  space  might  be 
provided  for  an  additional  I50  cars; 
and 
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"WHEREAS,  Additional  space  could 
be  made  available  by  similar  methods 
on  the  subsurface  fringe  of  the  City 
Hall  proper,  thus  assuring  more  than 
adequate  space  for  all  cars  owned 
and  operated  by  the  City  and  County 
of  San  Francisco;  now,  therefore,  be 
it 

"RESOLVED:  That  the  members  of  the 
Parking  Authority  of  the  City  and 
County  of  San  Francisco  have  the  fore- 
going facts  brought  to  their  attention 
by  this  Board  of  Supervisors  for  a  re- 
port thereon  and  for  their  considera- 
tion as  to  the  feasibility  thereof." 


OPINION 


Although  your  letter  and  its  attached  resolution 
only  concern  the  making  of  a  report  by  you  in  connection 
with  the  above  entitled  subject,  the  questions  raised 
orally  by  you  subsequently,  and  which  are  hereinafter 
set  forth,  will  be  answered  in  the  order  of  their  arrange- 
ment.  The  questions  are: 

1,  Does  the  Parking  Authority  of  the  City 
and  County  of  San  Francisco  have  any 
power  or  authority,  in  carrying  out  its 
purposes  and  objectives,  to  act  in  connec- 
tion with  a  non-public  garage  project? 

2,  May  the  City  and  County  of  San  Francisco 
expend  any  part  of  the  proceeds  from  the 
future  sale  of  the  1947  ,^5,000,000  Off- 
Street  Parking  Bonds  for  the  establishment 
of  a  garage  to  be  used  solely  for  the 
parking  of  City-owned  automobiles? 

3,  May  the  subsurface  area  of  streets  and 
sidewalks  surrounding  the  City  Hall  and 
the  Civic  Auditorium  be  utilized  for 
construction  of  parking  facilities  for 
City-owned  automobiles  only? 


1.   The  Parking  Authority  has  only  such  powers 
as  have  been  provided  by  law.   These  powers  include  those 
specifically  set  forth  in  the  Parking  Law  of  1949  (Stats. 
1949,  Ch.  1503)  as  well  as  those  which  are  incidental  to 
the  carrying  out  of  the  powers  specifically  granted.   A 


#3 

careful  check  of  the  applicable  law  discloses  no  power 
given  to  the  Parking  Authority  to  act  in  connection  with 
a  non-public  garage  project.  The  powers  set  forth  all 
relate  to  public  parking  facilities.   (See  Sections  2  and 
10,  Chap.  1503,  Stats.  1949.) 

2.  Opinion  A-136,  from  this  office  on  June  2,  1948, 
entitled  "OFF-STREET  PARKING  BONDS  --  USE  OF  PROCEEDS  FROM 
SALE  OF,''  which  held  in  substance  that  the  proceeds  from 
the  sale  of  these  bonds  shall  be  applied  exclusively  to  the 
objects  and  purposes  mentioned  in  the  ordinance,  such  pur- 
poses being  I  or  public  use,  and  that  the  proceeds  could  not 
be  used  for  the  establishment  and  maintenance  of  an  auto- 
mobile pool  and  garage  housing  city-owned  behicles. 

3.  The  establishment  of  subsurface  garages  beneath 
the  sidewalks  and  streets  surrounding  and  fronting  on  the 
City  Hall  and  the  Civic  Auditorium  for  the  purpose  of 
storing  city-owned  automobiles  only,  is  a  municipal  affair. 
Consequently,  it  is  unnecessary  for  the  City  to  resort  to 
the  authority  and  powers  granted  to  local  agencies  in 
Government  Code  sections  54030  to  and  including  54038. 
There  are  no  restrictions  or  limitations  in  the  Charter 
which  prohibit  such  action  by  the  City.   Section  311  of  the 
Municipal  Building  Code  provides,  among  other  things, 

that  "The  City  may  reserve  any  part  of  the  sub-sidewalk 
space  for  its  own  use  or  the  use  of  the  public." 

An  investigation  of  the  fee  title  of  the  streets 
and  sidewalks  herein  involved  finds  title  vested  in  the 
City  and  County  of  San  Francisco.   In  the  case  of  People 
V.  Goodspeed,  85  Cal.  App.  Supp.  821  (1948),  it  was  held 
that  "except  in  rare  instances,   the  only  property  that 
the  state  has  in  a  highway  is  an  easement;  the  owner  of 
the  'adjacent'  land  presumably  owns  the  fee  (Civ.  Code 
§831)  and  may  make  use  of  the  land  within  the  highway  so 
long  as  he  does  not  damage  or  interfere  with  its  use  as 
a  highway."   In  view  of  the  cited  law,  such  subsurface 
areas  of  said  streets  and  sidewalks  may  be  utilized  by 
the  City  for  the  construction  of  parking  facilities  for 
City-owned  automobiles. 

Respectfully  submitted, 

DION  R.  HOLM,  City  Attorney. 

TO:   PARKING  AUTHORITY 

500  Golden  Gate  Ave. 
San  Francisco  2 

JEB 


No.  189 
May  31,  1950. 


SUBJECT:   CITY  PLANNING  COMMISSION  —  FIRST  RESIDENTIAL 
DISTRICT  —  WASHINGTON  AND  LAUREL  --  LOT  OF 
RECORD  —  TRANSFER  OF  ACCESSORY  GARAGE  AND 
MINOR  PORTION  OF  LOT  —  NO  RIGHT  TO  OCCUPY 


AS  DV-iELLING. 


Defir  Sir: 


This  office  is  in  receipt  of  your  request  for  an  opinion  as 
f  ollovjs : 

"In  1913,  Lot  1  of  Assessor's  Block  995  was  a 
corner  parcel  37' 6*!  wide  by  127'8-1/V'  deep,  ovmed 
by  one  W,  P.  Clark,  who  in  that  year  applied  for 
and  received  a  permit  to  erect  a  one-story  rein- 
forced concrete  garage  on  the  rear  25  feet  of  his 
lot,  opening  on  Laurel  Street,  His  residence  on 
the  front  faced  VJashington  Street. 

"In  1915,  he  gift-deeded  the  rear  25  feet,  with 
garage,  to  his  wife,  Maude  H,  Clark,  who  then  also 
owned  Lot  2,  immediately  to  the  rear  of  Lot  li 
The  garage  parcel  was  then  d enominated  Lot  lA, 
but  served  Lot  2, 

"In  1936,  Maude  H.  Clark  deeded  her  Lot  2  to  other 
persons,  except  for  a  foot  or  so  next  to  Lot  lA, 
which  she  retained  and  added  thereto.  The  attached 
sketches  will  clarify  this.   (See  last  page) 

"In  1950,  Lot  lA  was  sold  to  a  third  party,  one 
Harold  Ward  Law.   (The  purchase,  however,  was  by 
reference  to  two  separate  parcels  by  metes  and 
bounds,  one  25'  x  37 '6",  and  one  1'  2-1/4"  x 
37'  6").  Building  Application  No.  126,246  is  now 
before  this  Department  for  approval.  It  calls  for 
conversion  of  the  garage,  without  enlargement,  into 
a  dwelling  unit  which  would  then  occupy  practically 
the  whole  of  this  Lot  'lA',  whose  area  is  less  than 
1000  square  feet.  The  block  is  in  a  First  Resi- 
dential District, 

"We  have  withheld  approval  of  the  permit  pending 
your  opinion  as  to  the  following: 

"1.  Was  Lot  lA  in  fact  a  'lot  of  record',  or  is 
it  still  a  part  of  the  lot  containing  the  main 
building  to  which  the  garage  was  accessory,  as  the  word 
lot  is  defined  in  Sec,  1  of  the  Planning  Code? 
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"2.   Can  the  Zoning  restriction  to  single  family 
dwellings  be  in  effect  violated  simply  by  this  type 
of  transfer  of  a  portion  of  a  residence  lot? 

"3.  If  the  lot  can  be  used  for  a  dwelling,  can  the 
garage  be  converted  into  such  without  reduction  of 
size,  or  must  it  be  reduced  so  as  to  cover  no  more 
than  75^  of  the  lot  area,  and  to  provide  a  15  ft. 
rear  yard? 

"4»  If  the  garage  wero  removed,  could  the  owner  then 
be  granted  a  permit  to  build  a  residence  on  this  parcel? 

"5,  If  the  garage  can  be  converted  now,  without  either 
enlargement  or  reduction  in  size,  into  a  dwelling,  could 
it  be  legally  altered  later  (a)  by  adding  additional 
floors?  or  (b)  by  increasing  the  coverage?" 


OPINION 


"Lot"  is  defined  as  follows: 

"The  word  'lot'  shall  mean  land  bounded  by  definite 
lines  and  occupied  or  to  be  occupied  by  a  building  or  • 
its  accessory  buildings,  together  with  the  land,  yards, 
courts  and  area  spaces  used  in  connection  with  such 
buildings."   (Sec.  1  (i),  CITY  PLANNING  CODE.) 

The  property  in  question  is  situate  in  a  "First  Residential 
District",  as  set  forth  in  Sec.  3,  CITY  PLANNING  CODE,  as  follows: 

"FIRST  RESIDENTIAL  DISTRICT.  In  a  First  Residential  Dis- 
trict no  building  or  premises  shall  be  used  and  no  other 
building  shall  be  constructed  or  altered  which  is  ar- 
ranged, intended  or  designed  to  be  used  for  any  purpose 
other  than  for: 

"(a)   Single  family  dwelling; 

"  b)   School; 

"(c)  Church; 

"(d)   Community  Club  house; 

"(e)   Nurseries,  farms,  truck  gardens  and  greenhouses; 

"(f)   The  usual  accessories  located  on  the  same  lot 

with  these  various  buildings  not  involving  the  conduct 

of  a  business,  but  including  the  office  of  a  musician, 

physician  or  dentist  or  other  person  authorized  by  law 

to  practice  medicine  when  situated  in  the  same  dwelling 

used  by  such  person  as  his  or  her  place  of  residence; 

and  a  garage  or  group  of  garages  containing  space  for 

passenger  automobiles  for  the  exclusive  use  of  the 
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tenants  in  the  main  building  on  the  premises; 
"(g)   A  dwelling  designed  for  and  intended  to  be 
used  for  two  (2 j  families  providing  that  at  least 
five  thousand  (5,000)  square  feet  of  open  area 
shall  remain  upon  the  lot  upon  which  such  struc- 
ture is  erected, 

"The  Central  Permit  Bureau,  subject  to  the  approval 
of  the  Bureau  of  Building  Inspection,  Fire  Department 
and  Health  Department,  may  issue  permits  for  the 
erection  within  a  First  Residential  District  of  a 
temporary  building  for  commerce  or  industry  inci- 
dental to  the  construction  of  a  building  or  the 
development  of  a  residential  district,  and  they 
may  also  issue  permits  for  the  erection  within  such 
districts  of  a  stable  for  not  more  than  two  (2) 
cows  or  two  (2)  horses." 

The  parcel  used  for  the  garage,  designated  as  Lot  lA,  about 
25'  X  37'  6",  was  an  accessory  building  to  Lot  1  until  Clark  deeded 
it  to  his  wife  in  1915,  when  it  became  accessory  to  Lot  2.  li/hen 
Lot  2  was  sold,  Lot  lA  became  an  accessory  without  a  principal..  A 
reading  of  Sections  1  (i)  and  3  of  the  Planning  Code  reveals  that 
such  a  garage  could  only  be  considered  as  incidental  to  the  use  of 
the  main  building,  and  the  transfer  of  the  garage  and  the  land  upon 
which  it  stood  did  not  result  in  the  creation  of  a  "lot"  as  defined 
in  the  Planning  Code,  nor  did  it  create  a  "lot  of  record"  within 
the  meaning  of  Section  99  (f),  Planning  Code. 


reads: 


Section  99  (enacted  in  1946),  City  Planning  Code,  in  part, 

'•(f)   LOTS  NOW  OF  Ri.CORD  EXCEPTED,  ^fterever  a 
map  showing  subdivided  lots  is  of  record  in  the 
office  of  the  Recorder  or  the  office  of  the  Assessor 
at  the  time  of  the  enactment  of  this  section,  any 
lot  as  shown  having  dimensions  less  than  those 
required  by  this  section  may,  nevertheless,  be  used 
as  to  the  site  for  a  dwelling,  provided  that  the 
requirements  as  to  coverage  and  rear  yards  of  Sub- 
division (d)  shall  apply  thereto." 

In  the  COLLINS  case: 

Lorna  Wylie  became  owner  of  Lot  44,  Block  207A,  on  the  Tax 
Map  of  Margate  City,  on  March  15,  193^.  In  April,  she  erected  on 
said  lot,  a  single  dwelling  and  an  accessory  building,  being  a 
garage  and  living  quarters.  This  lot  is  in  Dwelling  "A"  zone  of 
the  zoning  ordinance.   September  IS,  1945,  the  adjoining  lot. 
No,  43,  was  purchased  by  plaintiff  J.  F.  Wylie  and  wife,  Lorna. 
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May  11,  1947,  plaintiff  and  wife ■ conveyed  to  plaintiff 
Collins  the  30  ft.  rear  portion  of  Lot  44,  including  the  accessory 
building,  and  Lot  43  except  5  ft«  along  the  easterly  boundary  of 
same  for  a  distance  of  72  feet  from  Exeter  Avenue, 

In  1948,  the  dwelling  on  Lot  44  was  occupied  by  others  than 
owners  Wylie,  v/ho  occupied  the  accessory  building  now  part  of  the 
land  owned  by  plaintiff  Collins. 

July  24,  1948,  the  building  inspector  served  notices  on  the 
plaintiffs  of  violations  of  the  zoning  ordinance,  (a)  Collins  for 
leasing  and  permitting  the  accessory  building  to  be  occupied  by  a 
person  or  persons  who  were  not  domestic  employees  of  the  occupant 
of  the  main  building,  and  (b)  V^ylie  for  occupying  an  accessory  build- 
ing and  not  being  a  domestic  employee  of  the  occupant  of  the  main 
building. 

The  pertinent  parts  of  the  zoning  ordinance  are: 

"On  September  l8th,  1930,  a  zoning  ordinance  was  adopted 
by  the  City  Commissioners  of  the  defendant  Margate  City, 
the  pertinent  parts  of  which  are: 

"♦Section  1(b),  Lot.  A  lot  is  a  parcel  of  land,  the  lo- 
cation, dimensions  and  boundaries  of  which  are  determined 
by  the  latest  official  record. 

"'(t)  Accessory  Building,   An  accessory  building  is  a 
building  v^ich  is  subordinate  and  accessory  to  a  main 
building  on  the  same  lot.  No  accessory  building  shall  be 
used  for  any  other  purpose  than  a  garage,  playhouse,  or 
greenhouse, 

"'Section  4(h)  Limitations  on  Accessory  Buildings, 

"♦1.  No  accessory  building  in  any  zone  shall  be  over  two 
stories  high  and  none  which  is  erected  in  a  Dwelling  Zone 
shall  be  more  than  one  story  high, 

"'2,  No  accessory  building  less  than  two  stories  in 
height  shall  be  used  for  residence  purposes,  and  no 
accessory  building  over  one  story  in  height  shall  be 
used  for  residence  purposes  except  by  domestic  employees 
of  the  tenant  or  of  the  owner  of  the  premises,'" 

The  Court  said: 

"♦An  appeal  was  taken  to  the  defendant  Board  of  Adjustment 
which  was  denied  on  September  13th,  1948,  and  the  action  of 
the  building  inspector  and  enforcement  agent  affirmed. 
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♦"The  building  occupied  by  plaintiff  John  F.  V/ylie  and 
permitted  to  be  occupied  by  plaintiff  John  F.  VJylie  by 
plaintiff  Marian  Collins  continues  to  be  an  accessory 
building  of  Lot  44  in  accordance  with  the  Building  Zone 
Map. ' 

"The  pertinent  parts  of  this  ordinance  do  not  appear j  from 
the  proofs,  to  be  arbitrary,  unreasonable  e.nd  capricious 
exercise  of  power  within  the  purview  of  the  governing  statute 
R.S.  40:55-30  et  seq.,  N.J.S.a.   'The  validity  of  an  ordinance 
from  a  constitutional  standpoint  depends  upon  whether  its 
provisions  constitute  a  proper  exercise  of  power  within  the 
purview  of  the  governing  statute  or  whether  they  constitute 
an  arbitrary,  unreasonable,  and  capricious  exercise  of  such 
power.  *  *  '1'  Zoning  regulations  must  be  in  accordance  vrith 
a  comprehensive  plan  to  achieve  specified  purposes  generally 
relr.ting  to  the  health,  safety,  morals  or  general  welfare  of 
the  community  and  with  reasonable  consideration  to  the  char- 
acter of  each  district,  its  peculiar  suitability  for  partic- 
ular uses,  and  with  a  view  of  conserving  the  value  of  prop- 
erty and  encouraging  the  most  appropriate  use  of  land  throughout 
the  community.  R.S.  40:55-32,  N.J.S.A.   In  exercising  this 
power  the  municipality  may  be  divided  into  districts  of  such 
number,  shape  and  area  as  may  be  best  suited  to  carry  out  the 
zoning  purposes.  R.S.  40:55-31,  N.J.S.A.'   OLIVA  v.  CITY  OF 
GARFIELD,  1  N.J.  1^4.  62  A.  {2d)  673,  676. 

"The  plaintiffs  in  attacking  this  ordinance  as  unreasonable 
in  its  application  are  met  with  the  presumption  that  it  is 
reasonable  and  must  bear  the  burden  of  establishing  the  con- 
trary. To  adopt  the  construction  as  contended  by  the  plain- 
tiffs would  completely  destroy  the  effectiveness  of  this 
ordinance  and,  while  there  is  no  dissension  on  the  part  of 
the  defendants  that  the  plaintiffs  had  a  right  to  dispose 
of  a  portion  of  Lot  44  together  with  the  accessory  building, 
said  building  still  remains  a  portion  of  Lot  44  as  set  forth 
in  the  Building  Zone  Map  and  to  construe  otherwise  would 
permit  portions  of  lots  to  be  divided  into  numerous  parts  and 
dwellings  of  miniature  size  to  be  erected  thereon, 

"From  the  facts  as  found,  the  court  directs  that  judgment 
be  entered  in  favor  of  the  defendants  and  against  the 
plaintiffs- of  no- cause  for  action."  COLLINS  v.  BOARD  OF 
ADJUSTiyiENT,  etc.,  67  A.  {2d)  332  at  334- 

In  CLEMONS  v.  CITY  OF  LOS  ANGELES  {decided  March  21,  1950). 
plaintiff  purchased  a  bungalow  court  of  nine  units  used  for  resi- 
dential purposes.  The  property  was  subject  to  Ordinance  No.  77000, 
as  amended,  providinp;  that  no  let  "held  under  separate  ovmership" 
at  the  law's  effective  date  and  "used  --  for  dwelling  purposes" 
shall  be  "reduced  in  any  manner  below  the  minimum  lot  area,  size 
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or  dimensions  prescribed  —  "a  minimum  average  width  of  50  ft,  and 
a  minimum  area  of  5000  square  feet. 

Following  his  purchase,  plaintiff  subdivided  the  property 
into  nine  separate  parcels,  each  averaging  925  square  feet  (25'  x  37') 
and  having  a  bungalow  thereon.  Through  sale  or  99-year  lease  arrange- 
ments plaintiff  conveyed  eight  of  these  parcels  to  various  individ- 
uals --  transactions  contrary  to  the  minimum  lot  area  and  width  re- 
quirements of  the  ordinance  as  a  zoning  regulation.  Each  parcel  was 
conveyed  with  an  easement  to  Beverly  Boulevard  over  the  walkways 
within  the  bungalow  court.   Two  of  the  parcels  had  no  frontage  on 
any  street  or  alley.  The  entire  property  was  serviced  by  only  one 
incinerator  and  two  sewer  connections. 

Threatened  with  arrest  and  prosecution  for  violation  of  the 
ordinance,  plaintiff  instituted  this  action  for  declaratory  and 
injunctive  relief  from  the  enforcement  of  such  municipal  regulation 
against  him  as  a  property  owner,  charging  that  it  transcended  the 
legitimate  scope  of  the  exercise  of  t  he  police  power  and  constituted 
"an  unwarranted  and  arbitrary  interference  with  /h^sj   constitutional 
rights".  The  lessees  under  one  of  the  99-year  lease  arrangements 
on  a  single  bungalow  unit  intervened  in  this  action.  The  trial 
court  upheld  the  validity  of  the  ordinance  both  in  its  general  as- 
pects and  in  its  application  to  plaintiff's  property,  and  declared 
that  transactions  made  contrary  thereto,  whether  sales  or  99-year 
leases,  were  "null,  void  and  of  no  force  or  effect". 

The  court  said : 

"The  constitutionality  of  the  principle  of  zoning  is 
no  longer  an  open  question,  and  a  restrictive  regula- 
tion in  this  field  pursuant  to  a  municipality's  com- 
prehensive and  systematic  plan  of  community  develop- 
ment, v/hen  reasonable  in  object  and  not  arbitrary  in 
operation,  will  be  sustained  as  within  the  legitimate 
exercise  of  the  police  power.  MILLER  v.  BO^D  OF  PUBLIC 
WORKS,  195  Cal.  477,  4^^-490,  234  P.  381,  38  A.L.R.  1479; 
Zi.HN  V.  BOARD  OF  PUBLIC  WORKS,  195  Cal.  497,  503,  234  P. 
388,  affirmed  274  U.S.  325,  328,  47  S.  Ct.  594,  71  L.  Ed. 
1074;  WILKINS  V.  CITY  OF  SAN  BERNARDINO,  29  Cal.  (2d)  332, 
337,  175  P.  (2d)  542.  Such  an  enactment  is  considered  with 
every  intendment  in  favor  of  its  validity,  and  a  court  will 
not,  except  in  a  clear  case  of  oppressive  and  arbitrary 
limitation,  interfere  with  the  legislative  discretion 
which  has  been  exercised  in  the  adoption  of  the  regula- 
tion.  Ji\RDINE  V.  CITY  OF  PASADENA,  199  Cal.  64,  72,  248 
P,  225,  48  A.L.R.  509.   It  is  presumed  the  measure  as  a 
whole  is  justified  under  the  police  power  and  adapted  to 
promote  the  public  health,  safety,  morals,  and  general 
welfare.   LOCKARD  v.  CITY  OF  LOS  ANGELES,  33  Cal.  (2d) 
453,  460,  202  P.  (2d)  38,  7  a.L.R.  (2d)  990.  The  courts 
may  differ  with  the  zoning  authorities  as  to  the  'necessity 
or  propriety  of  an  enactment' ,  but  so  long  as  it  remains 
a  'question  upon  which  reasonable  minds  might  differ',  there 
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will  be  no  judicial  interference  with  the  munici- 
pality's determination  of  policy,  MILLER  v,  BOaRD 
OF  PUBLIC  WORKS,  supra,  195  Cal.  page  490,  234 
P.  3Sl,  386;  see,  also  ACKER  v.  BALDV/IN,  18  Cal. 
(2d)  341,  344,  115  P.  (2d)  455.  The  mere  fact 
th£.t  some  hardship  may  be  experienced  is  not  material, 
for  /the/  very  exercise  of  the  police  power  is  apt  to 
affect  adverseley  the  property  interest  of  somebody' . 
ZAHN  V.  BOARD  OF  PUBLIC  WORKS,  supra,  195  Cal.  page 
512,  234  P.  page  394.  Consonant  with  these  established 
principles,  the  zoning  ordinance  here  involved  is  not 
vulnerable  to  plaintiff's  attack. 


"A  zoning  law  which  prescribed  a  minimum  area  of  one  acre 
for  residential  lots  was  recently  upheld  in  SIMON  v. 
TOWN  0?  NEEDHM,  311  Mass.  560,  42  N.E.  (2d),  516,  141 
A.L.R,  688,  as  a  reasonable  and  valid  restriction  in 
view  of  the  location  of  the  district,  thephysical  char- 
acteristics, and  other  circumstances  present.  Among 
the  factors  considered  pertinent  in  relation  to  the 
municipality's  power  to  so  regulate  the  size  of  house 
lots  in  a  district  which  appeared  'admirably  suited  for 
one  family  residence'  were  the  following,  42  N.E.  (2d) 
page  518;  avoidance  of  'congestion  in  the  streets'; 
prevention  of  'overcrowding  of  land';  facilitation  in 
furnishing  'transportation,  water,  light,  sewer  and  other 
public  necessities' ;  provision  of  recreational  space  for 
'children  to  play';  encouragement  of  the  'cultivation  of 
flowers,  shrubs  and  vegetables.'  VJhile  the  court  recog- 
nized that  there  might  be  a  'difference  of  opinion'  as 
to  the  real  advantages  that  would  accrue  from  the  larger 
lots  and  whether  they  were  such  as  to  lead  one  to  the 
conclusion  that  the  adoption  of  the  one-acre  area  would 
result  in  a  'real  and  genuine  enhancement  of  the  public 
interests' ,  still  a  belief  that  such  a  result  would  be 
realized  under  the  particular  circumstances  was  'not 
unreasonable'  and  precluded  'the  measure'  from  baing 
held  'invalid'.  42  N.E.  (2d)  page  518.  Similar  factual 
considerations  prevailed  and  a  like  rationale  was  followed 
in  the  case  of  GREEm'TAY  HOioiS  v,  BOROUGH  OF  RIVER  EDGE, 
137  N.J.L.  453,  60  A,  (2d)  811,  with  regard  to  a  zoning 
regulation  prescribing  a  minimum  frontage  of  75  feet  in 
residential  districts." 


'■'Plaintiff  argues  that  the  zoning  ordinance  prohibiting 
his  conveyance  of  the  bungalow  units  in  separate  parcels 
to  individuals  as  he  chooses  encroaches  upon  constitutional 
guarantees  attaching  to  the  ownership  of  property  and 
securing  him  in  his  right  to  contract  concerning  the 


#8 

use,  enjoyment,  and  disposition  of  his  property. 
U.S.  Const.,  Fourteenth  Amend,,  sec.  1;  Cal.  Const., 
Art,  I,  sees.  1,  13,  and  14.  But  the  fact  that  the 
ordinance  so  restricts  plaintiff  in  his  right  to  dis- 
pose of  his  property  is  not  determinative  of  its 
invalidity,  for  in  innumerable  situations  the  sale  of 
various  types  of  property  has  been  subject  to  regula- 
tion by  public  authority: 


"These  various  instances  illustrate  the  expanding 
concept  of  the  exercise  of  the  police  power  consistent 
with  'the  gradual  regulation  of  the  individual  in  his 
liberty  of  action  and  ownership  of  property  for  the 
public  good.'  ma  Factor  &  CO.  v.  KUNSMAI^,  5  Cal. 
(2d)  446,  45S,  55  P.  (2d)  177,  1^2;  see,  also,  MILLER 
V.  BOkRD  of  public  works,  supra,  195  Cal.  477,  4^4,  234 
P.  381,  38  a.L.R.  1479.  Likev.dse  here  the  zoning  or- 
dinajice  as  above  considered  in  relation  to  the  city's 
accomplishment  of  a  comprehensive  and  systematic  plan 
of  community  development  shows  the  challenged  regula- 
tion to  have  been  reasonably  adopted  in  furtherance  of 
the  'general  welfare,'  and  plaintiff's  individual  lib- 
erty in  the  disposition  of  his  property  may  be  curtailed 
to  that  extent  in  the  public  interest.  Moreover,  it 
should  be  noted  that  plaintiff  still  has  the  right  to 
sell  the  property  as  he  bought  it  —  the  bungalow  court 
as  a  single  entity  —  and  he  has  only  been  deprived  of 
his  right  to  'cut  it  up'  into  individual  units  for 
conveyance  to  separate  individuals,  to  what  reasonably 
appears  would  be  to  the  public  detriment  and  at  variance 
with  the  dictates  of  the  city's  overall  plan  of  community 
design. 

"Plaintiff  further  argues  that  the  zoning  ordinance  is 
unreasonable  and  arbitrary  in  its  application  to  his 
property  because  his  subdivision  and  separate  conveyance 
of  t he  bungalow  units  to  various  individuals  would  effect 
only  a  change  in  ownership,  and  not  a  change  in  their 
use  for  dwelling  purposes.  In  this  connection  reliance 
is  placed  on  these  factors:   that  the  bungalow  units 
wei'e  constructed  on  plaintiff's  property  some  twenty 
years  before  the  adoption  of  the  ordinance  in  question; 
that  the  city  laws  do  not  purport  to  require  the  removal 
of  these  improvements  nor  cessation  of  the  present  use 
thereof;  that  the  property  would  remain  exactly  as  it 
has  been  in  the  past,  without  a  change  in  its  improve- 
ments, its  use  or  its  existing  yard  areas,  and  the  sole 
difference  would  be  the  circumstance  of  single  ownership 
of  the  bungalow  units  through  the  respective  conveyances; 
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and  that  the  city  manifestly  does  not  consider  such  bun- 
galow courts  a  nuisance,  for  the  very  ordinance  here 
considered  permits  the  present  construction  of  just  such 
improvements  en  5,000-square-foot  lets  held  under  single 
ownership  in  the  C-2  zone  (where  plaintiff's  property  is 
situated) ,  with  a  requirement  of  only  800  square  feet  of 
lot  area  per  dwelling  unit  —  while  each  of  the  parcels 
into  which  plaintiff  has  subdivided  his  property  contains 
approximately  925  square  feet.  But  the  mere  fact  that  the 
property  in  its  existing  condition  is  not  deemed  a  nuisance 
per  se  nor  objectionable  as  a  'near-nuisance'  in  constitut- 
ing a  menace  to  health,  safety  or  morals  in  the  strict  sense 
of  the  phrase  does  not  strengthen  plaintiff's  position, 
JONES  V,  CITY  OF  LOS  ANGELES,  211  Cal.  304,  310,  295  P.  14. 
The  'police  power,  as  evidenced  in  zoning  ordinances,  has 
a  much  wider  scope  than  the  mere  suppression  of  the  offen- 
sive uses  of  property  ^'  *  "'  it  acts,  not  only  negatively, 
but  constructively  and  affirmatively,  for  the  promotion  of 
the  public  welfare.'  MILLER  v,  BOARD  OF  PUBLIC  WORKS, 
supra,  195  Cal,  477,  487-4^8,  234  P,  3^1,  384,  38  A.L.R. 
1479. 


"The  zoning  ordinance  is  not  objectionable  upon  retroactive 
grounds  in  destroying  plaintiff's  vested  property  rights, 
JONES  V.  CITY  OF  LOS  ANGELES,  supra,  211  Cal.  304,  310-311, 
295  P.  14,  but  it  only  looks  to  the  future  in  guiding  a 
pattern  of  home  development  in  the  enhancement  of  the 
public  interest.  ACKER  v.  BALDWIN,  supra,  18  Cal.  (2d) 
341,  346,  115  P.  (2d)  455.  If/hile  it  may  be  that  plaintiff 
could  realize  a  greater  profit  in  the  aggregate  from  the 
disposition  of  the  various  bungalows  in  single  imits  to 
different  individuals,  such  consideration  does  not  make 
the  zoning  ordinance  arbitrary  in  its  application  to  his 
property.  WILKINS  v.  CITY  OF  Si.N  BERNiiRDINO,  supra,  29 
Cal.  (2d)  332,  338,  175  P.  (2d)  542;  LOCKARD  v.  CITY  OF 
LOS  ANGELES,  supra,  33  Cal.  (2d)  453,  466-467,  202  P.  (2d) 
38,  7  A.L.R.  (2d)  990,  nor  preclude  the  regulation  of  his 
individual  rights  in  the  promotion  of  the  general  welfare. 
MILLER  V.  BOARD  OF  PUBLIC  WORKS,  supra,  195  Cal,  477,  487- 
488,  234  P.  381,  38  A.L.R,  1479. 


"It  /amicus  curiae^/takes  the  position  that  the  zoning 
ordinance  is  invaXid  because  it  effects  a  'restriction 
upon  the  free  alienation  of  land,  wholly  divorced  from 
the  manner  of  its  use';  that  'laws  and  regulations  govern- 
ing transfers  of  real  property  are  matters  of  statewide 
concern',  ROBINSON  v.  KERRIGAN,  I5I,  Cal.  40,  46,  90  P.  129, 
121  Am.  St.  Rep,  90,  12  Ann.  Cas.  829;  and  that  the  defend- 
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ant  city  is  'wholly  without  power  to  legislate  upon 
that  subject.'   Such  line  of  argument  misconstrues  the 
function  of  the  zoning  ordinance  as  a  regulatory  measure 
within  the  city's  exercise  of  its  police  power,  distinct 
from  a  law  governing  private  property  rights  as  between  • 
the  citizens  themselves.   REHMANN  v,   CITY  OF  DES  MOINES, 
200  Iowa  2^6,  204  N.W.  26?,  269,  40  A,L.R.  922;  SrJ^DERS 
V.  SOUTHERN  ELECTRIC  RY.  CO.,  147  Mo.  411,  4^  S.W.  855, 
859.  The  ordinance  does  not  specify  any  status  attach- 
ing to  a  conveyance  contrary  to  its  terms  --  whether 
void,  voidable  or  valid  —  but  merely  prohibits  a  reduc- 
tion in  lot  area  below  a  minimum  size  and  for  the 
violation  of  such  restriction,  prescribes  punishment 
by  fine  and  imprisonment.   Such  regulation  simply  under- 
takes to  control  the  property  owner  in  respect  to  his 
relation  to  the  city,  and  though  an  act  contrary  thereto 
may  involve  a  transfer  of  title  to  realty,  such  circum- 
stance cannot  affect  the  city's  power  to  impose  a  re- 
striction upon  the  exercise  of  such  private  right  in 
behalf  of  the  general  welfare.  While  police  regulation 
of  the  use  or  enjoyment  of  property  rights  can  only  be 
justified  by  the  presence  of  a  public  interest,  within 
such  limits  the  individual's  personal  liberty  in  that 
regard  is  subject  to  reasonable  restraint,   11  Am.  Jur. 
sec.  267,  p.  1006;  HART  v,  CITY  OF  BEVERLY  HILLS,  supra, 
11  Cal.  (2d)  343,  345,  79  P.  (2d)  IO8O;  TRivNS-OCEANIC 
OIL  CORP.  V.  CITY  OF  S.-lNTA  B;.RBARA,  supra,  85  Cal.  App. 
(2d)  776,  783,  194  P,  (2d)  I48, 


"The  judgment  is  affirmed."  CLEMONS  v.  CITY  OF  LOS 
ANGELES,  216  P,   (2d)  1-35  A. C.  37 

Answering  question  1,  Lot  No,  lA  is  not  a  lot  of  record  and  is 
not  included  within  the  exception  provided  in  99  (f),  Planning  Code. 
Neither  is  Lot  lA  a  lot  within  the  meaning  of  the  definition  of  lot. 
(Sec,  1  (i).  Planning  Code.)   The  garage  and  ground  space  is  a 
proper  use  under  section  3  (f) ,  Planning  Code,  only  when  used  as 
an  accessory  garage. 

Section  99  (c),  hereafter  quoted,  prohibits  the  use  of  Lot  No, 
lA  for  use  as  a  dwelling,  and  the  answer  to  your  second  question  is 
in  the  negative. 

The  section  (Section  99  (c))  provides: 

"(c)   RESUBDIVISION.  Except  as  provided  in  Subdivisions 
(d)  and  (e)  hereof,  in  any  area  previously  subdivided 
no  lot  or  land  unit  shall  be  established  and  indicated 
upon  a  map  or  maps  filed  for  record  which  has  an  area 
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less  than  2500  square  feet,  or  a  width  less  than  25 
feet,  and  no  building  shall  be  constructed  upon  any- 
such  lot  which  will  cover  more  than  65  percent  of  the 
lot  area,  or  which  provides  for  an  open  rear  yard  less 
than  15  feet  in  depth." 

Lot  lA,  the  parcel  of  realty  in  question  here,  has  an  area  less 
than  1000  square  feet.  Subdivisions  (d)  and  (e)  are  not  applicable; 
they  provide: 

"(d)   CORNER  LOTS  —  FIRST  RESIDENTIAL  DISTRICTS.   In 
any  area  previously  subdivided  in  a  First  Residential 
District,  the  area  lying  within  100  feet  of  the  corner 
of  a  block,  measured  along  each  street  from  such  corner, 
can  be  re subdivided  into  lots  having  a  minimum  width  of 
25  feet  and  a  minimum  depth  of  70  feet;  provided,  however, 
that  where  the  City  Planning  Commission  finds  that  exist- 
ing conditions  do  not  permit  the  establishment  of  the 
minimum  depth  of  70  feet,  such  areas  can  be  resubdivided 
into  lots  having  a  street  frontage  of  not  less  than  2  5 
feet  and  a  depth  not  less  than  57.5  feet.  No  building 
shall  be  constructed  upon  any  such  lot  which  will  cover 
more  than  75  percent  of  the  lot  area,  or  which  provides 
for  an  open  rear  yard  less  than  15  feet  in  depth," 

"(e)   COxlNER  LOTS  —  SECOND  RESIDENTIAL  DISTRICTS. 
In  any  area  previously  subdivided  in  a  Second  Resi- 
dential District,  the  area  lying  within  100  feet  of 
the  corner  of  a  block,  measured  along  each  street 
from  such  comer,  may  be  resubdivided  into  lots 
having  a  minimum  width  of  25  feet  and  a  minimum 
depth  of  57.5  feet.  No  building  shall  be  constructed 
upon  any  such  lot  which  provides  an  open  rear  yard 
of  a  depth  less  than  set  forth  in  the  table  given  in 
Section  156S2  of  Article  II,  Chapter  7  of  the  Califor- 
nia State  Housing  Act," 

In  view  of  the  answers  to  your  first  two  questions,  it  is  not 
necessary  to  answer  the  remaining  questions. 

Respectfully  submitted, 

DION  R,  HOLM, 
City  Attorney 

CWH 

To:     Mr.    Paul  Opperman,   Director, 
Department    of  City   Planning, 
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SUBJECT: 


No.  190 
June  1,  1950 


ART  COMaSSION  SPECIAL  MEETING;  ADJOURNMENT  TO 
ANOTHER  DATE  FOR  LACK  OF  QUORUM;  LMITnTION  ON 
WHaT  Mi.Y  BE  TRi.NSACTED  aT  SPECIAL  MEETING. 


Gentlemen: 

This  will  acknowledge  receipt  of  your  recent  request  for 
an  opinion  wherein  you  make  the  following  inquiries: 

1.  If  at  a  specially  called  meeting  of  the  Art  Commis- 
sion a  quorum  be  not  present,  and  therefore  those  in  attendance 
adjourn  the  meeting  to  another  date  to  transact  the  same  business, 
whether  it  be  necessary  to  again  give  specific  public  notice  of  the 
date  of  the  new  meeting  and  of  the  matters  to  be  then  transacted  at 
the  adjourned  meeting, 

2.  If  at  a  specially  called  meeting  of  the  Art  Commis-^ 
sion  an  employment  contract  can  be  approved  and  ordered  executed, 
where  the  subject  matter  of  the  contract  was  not  listed  as  one  of 
the  purposes  for  which  the  special  meeting  was  called. 


OPINION 

Section  19  of  the  Charter  provides  in  part  as  follows; 

"The  board  of  supervisors  and  each  board  and 
commission  appointed  by  the  mayor,  or  otherwise 
provided  by  this  charter,  shall  have  powers  and 
duties  as  follows: 

jI«  y',i     sj;  }ffi     j{c  >lc  5*^ 

(f)  To  hold  meetings  at  regular  fixed  dates 
and  at  regular  meeting  places,  which  dates  or 
places  shall  not  be  changed  except  as  in  the 
manner  provided  by  section  10  for  the  meeting 
times  and  places  of  the  board  of  supervisors. 
All  such  meetings  shall  be  open  to  the  public. 

(g)  To  hold  special  meetings  for  the  pur- 
poses and  in  the  manner  provided  by  the  board  of 
supervisors  by  ordinance,  provided  that  no 
matter  may  be  considered  at  any  special 
meeting  unless  specifically  designated  in  the 
notice  calling  such  special  meeting. 


* 
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A  quorum  for  the  transaction  of  official 
business  shall  consist  of  a  majority  of  all  the 
members  of  each  board  or  commission,  but  a  smaller 
number  may  adjourn  from  time  to  time  and  compel 
the  attendance  of  absent  members  in  the  manner  and 
subject  to  penalties  to  be  provided  by  ordinance. 

*  Jls  :(J  *  " 

Section  35  of  Part  I  of  the  San  Francisco  Municipal  Code 
provides  as  follows: 

"Special  meetings  of  any  board  or  commission 
provided  for  by  the  Charter  of  the  City  and  County 
of  San  Francisco,  other  than  the  Board  of  Super- 
visors, may  be  called  by  the  chairman  thereof,  and 
must  be  called  by  the  said  chairman  upon  the  writ- 
ten request  of  a  majority  of  the  members  of  said 
board  or  commission,  which  said  written  request  must 
state  the  purpose  for  which  said  meeting  is  to  be 
called." 

Section  36  thereof  provides  in  part  as  follows: 

"Notice  of  said  special  meetings  of  said 
boards  or  commissions  *  '■'  *  shall  contain  a 
statement  of  the  purpose  or  purposes  for  which 
said  meeting  is  called,  and  the  time  thereof. 
Said  notice  shall  be  personally  served  on  each 
member  of  said  board  or  commission  or  mailed  to 
him  by  special  delivery  United  States  mail,  at  • 
least  twenty-four  (24)  hours  in  advance  thereof, 
*  *  *  and  in  addition  to  the  notice  to  each 
member  of  said  commission,  notice  thereof  to  the 
public  shall  be  given  by  posting  a  notice  of  said 
meeting  upon  the  door  of  the  office  or  place  of 
meeting  of  said  board  or  commission,  or  in  a 
conspicuous  place  within  said  office,  at  least 
twenty-four  (24)  hours  in  advance  of  said 
meeting.  ^=  *  *  " 

Section  37  thereof  provides: 

"No  matters  shall  be  considered  at  any 
special  meeting  of  the  Board  of  Supervisors, 
or  any  other  board  or  commission  provided  for 
by  the  Charter  of  the  City  and  County  of  San 
Francisco,  except  such  matters  as  pertain  to 
the  purposes  for  which  said  meeting  was  called, 
and  all  of  said  special  meetings  shall  be  held 
at  the  regular  meeting  place  of  said  board  or 
commission," 
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In  the  light  of  the  above  charter  provisions,  and  sections 
of  the  San  Francisco  Municipal  Code  enacted  pursuant  thereto,  the 
answers  to  your  inquiries  are  as  follows: 

(1)  Answering  your  first  inquiry,  it  appears  that  where 
a  quorum  be  not  present  for  the  transaction  of  official  business 

at  a  specially  called  meeting  of  the  commission,  the  smaller  number 
present  may  adjourn  from  time  to  time.   There  is  no  requirement 
that  the  formal  notices  of  the  original  special  meeting  need  be 
given  or  posted  of  the  new  time  and  for  the  adjourned  meeting,  nor 
of  the  matters  to  be  thereat  transacted.   This  is  so  because  the 
adjourned  meeting  is  not  a  new  meeting,  but  a  continuance  of  the 
meeting  originally  noticed  and  called.  While  there  is  no  strict 
legal  requirement  therefor,  nevertheless  it  is  assumed  that  in  the 
interest  of  efficiency  the  secretary  of  the  Art  Commission  will  see 
that  the  commissioners  thereof  are  notified  of  the  fact  of  the 
adjournment  of  the  meeting  for  lack  of  a  quorum,  and  the  new  date 
and  hour  set  for  the  adjourned  meeting. 

(2)  Answering  your  second  inquiry,  it  appears  that  no 
matter  may  be  considered  at  any  special  meeting  of  the  commission, 
except  such  matters  as  are  contained  in  the  statement  of  the  pur- 
pose or  purposes  for  which  said  special  meeting  is  called.   There- 
fore, the  commission  may  not  approve  or  order  executed  an  employ- 
ment contract,  or  any  other  contract,  at  a  special  meeting  of  the 
commission,  where  the  subject  matter  of  that  contract  or  the  appro- 
val thereof  was  not  one  of  the  stated  purposes  for  which  the  spe- 
cial meeting  was  being  called. 

You  are  thus  advised  in  connection  with  your  inquiries 
as  submitted. 


Respectfully  submitted, 


DION  R.  HOLM 
City  Attorney 


To:  Art  Commission 

100  Larkin  Street 
San  Francisco,  Calif. 
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No.  191 

June  1,  1950 

SUBJECT:   OBLIGATION  OF  CITY  TO  IMPROVE 
STREETS  IN  VjHICH  IT  HAS  FEE 
SIMPLE  TITLE;  GREENWICH  AND 
HYDE  STREETS. 

Dear  Sir: 

This  office  is  in  receipt  of  a  request  for  an  opinion 
which  reads  as  follows: 

"Please  refer  to  your  opinion  of  April  19, 
1950,  regarding  the  city's  obligations  with  re- 
gard to  Greenwich  Street  from  Hyde  Street  east- 
ward. Your  ruling  raises  two  further  questions: 

"1.  The  section  of  Greenvdch  Street  which 
was  the  subject  of  your  opinion  has  only  a  narrow 
strip  of  pavement.   Is  it  your  opinion  that  the 
city  is  obligated  to  care  for  the  entire  street 
width,  or  only  that  portion  of  the  street  (a 
narrow  strip)  which  is  paved? 

"2.  Greenwich  Street  westerly  from  Hyde 
Street  is  in  a  status  similar  to  the  portion  of 
a  block  easterly  from  Hyde  Street  except  that 
the  paving  of  the  portion  of  the  block  westerly 
from  Hyde  Street  has  never  been  improved  by  the 
city;  that  is,  it  is  an  unaccepted  street.  Has 
the  city  any  obligation  to  improve  or  maintain 
either  the  paving  or  the  unpaved  portion  of 
Greenwich  Street  westerly  from  Hyde  Street,  or 
is  the  maintenance  of  the  paving  and  unpaved 
portion  of  Greenwich  Street  immediately  westerly 
from  Hyde  Street  the  obligation  of  the  property 
owners?  Involved  is  the  care  of  shrubbery  in 
the  unpaved  portions  of  the  street  areas." 


OPINION 

1.  In  my  opinion  of  April  19,  1950  I  stated  that  the 
act  of  the  Board  of  Supervisors  in  authorizing  the  recon- 
struction and  repair  of  Greenwich  Street  between  Hyde  and 
Leavenworth  Streets  obligated  the  City  and  County  of 
San  Francisco  to  maintain  said  street.  The  fact  that  only 
a  portion  of  the  street  between  these  two  blocks  was  repair- 
ed does  not  relieve  the  city  from  the  obligation  to  repair 
the  whole  block.  The  Board  of  Supervisors  by  authorizing 
the  repair  of  a  portion  of  the  block  assumes  the  responsi- 
bility for  the  repair  and  maintenance  of  the  entire  block. 
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2.  An  answer  to  your  second  query  involves  the 
obligation  of  the  City  to  repair  and  maintain  a  street  to 
which  it  received  title  under  the  Van  Ness  Ordinance.  It 
has  been  held  that  the  title  which  the  City  received  to 
streets  by  virtue  of  the  Van  Ness  Ordinance  is  a  fee  simple 
title.   City  and  County  v.  Center,  133  Cal.  673;  People  v. 
Holladay,  93  Cal.  "241.   It  "is  evident ,  therefore,  that  the 
street  belongs  to  the  City  unless  action  is  taken  through  the 
Board  of  Supervisors  to  abandon  the  street. 

Should  the  street  be  abandoned  and  closed,  there  would 
be  no  obligation  upon  the  city  to  make  any  improvements 
thereon. 

As  long  as  the  city  has  a  fee  simple  title  to  the 
street,  it  would  be  the  obligation  of  the  City  and  County  of 
San  Francisco  to  undertake  any  improvements  which  might  be 
necessary  which  improvements  could  be  made  by  assessing  the 
cost  thereof  to  property  owners  adjoining  the  street. 

I  understand  that  you  are  interested  in  determining 
upon  whom  the  obligation  for  the  care  of  the  shrubbery  in 
the  unpaved  portions  of  the  street  areas  lies.  As  stated 
above,  the  city  owns  the  fee  title  to  the  street  areas  in 
question.  The  city  could  therefore,  if  it  desired,  under- 
take the  maintenance  of  the  shrubbery  in  the  unpaved  portion 
of  the  street.  However,  the  city  is  under  no  legal  obliga- 
tion to  care  for  the  shrubbery  in  the  unpaved  portion,  with 
the  following  exception.   If  the  condition  of  the  shrubbery 
should  become  such  as  to  constitute  a  nuisance,  the  city 
would  then,  as  the  owner  of  the  fee  title  to  the  street, 
be  under  the  obligation  to  abate  the  nuisance. 

You  are  advised  accordingly. 

Respectfully  submitted, 


DION  R.  HOLM,  City  Attorney, 

TO:   T.  A.  BROOKS,  Chief 

Administrative  Officer. 


RJB 
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June  2,  1950 


SUBJECT:   BIDS  ON  CONTRACT  FOR  PUBLIC  WORK; 
REJECTION  OF  BID  TENDERED  AFTER 
TIME  SET  IN  INVITATION  FOR  PROPOSALS 


Dear  Sir: 

I  am  in  receipt  of  your  request  for  opinion  as  follows: 

"I  am  transmitting  herewith  copy  of  a  communication 
dated  May  23,  1950,  from  Mr,   Louis  J.  Glicksberg, 
Attorney  at  Law,  protesting  my  refusal  to  accept  the 
bid  of  his  client,  Leo  Epp.  Inc.,  contracting  firm, 
for  the  general  construction  of  the  John  A.  O'Connell 
Vocational  and  Technical  Institute.   The  letter  is 
self-explanatory. 

"In  spite  of  Mr.  Glicksberg' s  statement  to  the  con- 
trary, Mr.  Epp's  bid  ue.s   not  offered  to  me  until 
after  2:31  P.M.   It  is  now  our  custom  to  always  walk 
to  the  opposite  side  of  the  room  to  get  a  front  bear- 
ing on  the  wall  clock  before  declaring  that  the  time 
for  receipt  of  bids  is  closed.  Mir.  McKenzie,  Assis- 
tant Director  of  Public  Vvorks,  did  this  on  May  17, 
1950,  and  when  the  clock  had  reached  2:30  P.M.  he 
struck  the  gavel  declaring  2:30  P.M.  and  the  time  for 
receipt  of  bids  closed.   He  then  returned  to  his  seat, 
next  to  me,  and  we  proceeded  to  begin  the  opening  of 
the  bids.   Slightly  after  2:31  P.M.  and  before  any 
bid  had  been  read  Mr,  Epp  tendered  his  bid,  which  I 
refused  to  accept. 

"This  fact  can  be  verified  by  many  people  who  were  in 
the  room.   In  fact,  1%^.  Epp  admitted  to  me  at  the 
time,  as  several  witnesses  will  verify,  that  he  was 
late  but  as  I  had  not  opened  any  of  the  bids  that  I 
should  accept  his, 

"The  bid  of  Leo  Epp  Inc.  is  |13,742.00  less  than  the 
low  bid  of  S.  J,  Amoroso  Construction  Company.   The 
bid  amounts  of  the  two  firms  were: 

"Leo  Epp  Inc.  $   1,049,000.00 

S,  J.  Amoroso  1,062,742.00 

"I  now  request  your  opinion  on  the  following: 

"(1)  Have  I  the  right  as  the  Director  of  Public 
V/or ^s  to  refase  to  accept  a  bid  that  is 
tendered  after  the  advertised  deadline? 
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"(2)  Can  I,  in  spite  of  the  protest  of  the 

firm  of  Leo  Epp  Inc.,  now  award  the  bid 
to  the  legitimate  low  bidder? 

"Your  early  reply  is  requested,  for  if  an  award  is 
to  be  made  it  must  be  within  twenty  days  of  the  re- 
ceipt of  bids,  or  prior  to  June  6,  1950." 

OPINION 

The  legal  validity  of  the  conclusions  which  I  am  about  to  make 
is  premised  upon  the  possibility  of  your  substantiating,  as 
fact,  the  chronology  of  events  which  preceded  your  rejection 
of  the  bid  of  Leo  Epp,  Inc.,  as  you  set  such  events  forth  in 
your  above  request. 

Initially,  it  cannot  be  doubted  that  in  a  matter  of  the  char- 
actor  of  the  instant  one,  i.e.,  involving  procedures  for  the 
award  of  a  contract  for  a  municipal  improvement,  and  the  ex- 
penditure of  municipal  funds  made  necessary  by  such  intended 
work,  the  City  and  County  is  operating  autonomously  under  its 
"home  rule"  powers.   Hence,  the  local  law  controls.   (Lindell 
V.  Board  of  Permit  Appeals,  23  Cal.  (2)  303;  West  Coast  Adv. 
Co.  V.  Boyd,  14  Cal.  (2)  5l6;  Loop  Lumber  Co.  v.  Van  Loben 
Sels,  173  Cal.  22S;  Fragley  v.  Phelan,  126  Cal.  3^3.) 

Section  99  of  the  charter  of  the  City  and  County  of  San 
Francisco  provides  in  part  as  follows: 

"The  board  of  supervisors  shall,  by  ordinance, 
establish  the  necessary  procedure  to  be  follow- 
ed in  the  advertising  for  bids,  the  award  of 
contracts  ..." 

Ordinance  Number  4792,  enacted  pursuant  to  the  powers  given 
the  Board  of  Supervisors  by  the  above  charter  excerpt,  estab- 
lishes a  procedure  for  awarding  public  works  contracts.   Sec- 
tion S  of  such  ordinance,  in  part,  provides  as  follows: 

"All  bids  .  .  .  shall  be  publicly  opened  by 
the  proper  department  head  or  officer  at  the 
time  and  place  to  be  stated  in  the  advertise- 
ment for  proposals  ..."   (emphasis  added) 

1/iTiile  the  ordinance  does  not  specifically  fix  a  time  after 
which  bids  are  not  to  be  received,  the  above  noted  portion 
thereof  tacitly  compels  the  conclusion  that  no  bidder  can 
claim  a  right  to  have  a  bid  received  after  the  time  limit  set 
out  in  the  invitation  for  bids. 
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In  Stimson  v.  Hanley,  151  Cal.  379,  the  Supreme  Court  held  it 
proper  to  reject  a  bid  which  "was  not  in  response  to  the  in- 
vitation." In  our  instant  case,  the  bid  of  Leo  Epp,  Inc.,  was 
not  in  response  to  the  invitation  —  i.e.,  it  was  tendered 
after  the  2:30  deadline  set  up  in  and  by  such  invitation  for 
proposals. 

V/hile  there  is  authority  in  this  state  and  elsewhere  that  a  bid 
which  is  not  in  response  to  the  invitation  may  nonetheless  be 
received,  at  least  where  the  taxpaying  public  would  not  thereby 
be  prejudiced,  on  a  theory  of  waiver  by  the  invitor  of  a  condi- 
tion set  up  by  the  invitation  (see  Cady  v,  San  Bernardino,  153 
Cal.  24;  Critchfield  v.  Jersey  City,  132  Atl.  321),  no  case 
found  stands  for  the  proposition  that  a  late  bid  must  be  receiv- 
ed merely  upon  the  bidder's  insistence  that  it  be  so  received. 

In  formulating  the  conclusions  above  expressed,  I  am  not  unmind- 
ful of  the  opinions  of  my  predv;cessor ,  dated  September  20,  1945, 
and  March  31,  1932,  in  both  of  v/hich  he  expressed  the  view  that 
bids  filed  after  the  deadline  were  to  be  considered.   Both  are 
factually  distinguishable,  however,  from  the  precise  issues 
created  by  your  request,  and  neither  is  in  essential  conflict 
with  the  position  taken  by  me  herein. 

The  protest  of  Leo  Epp,  Inc.,  has  no  effect  upon  your  right  to 
make  the  award  to  the  low  bidder  who  complied  with  all  of  the 
conditions  in  the  invitation.  Under  the  local  charter  and  ordi- 
nances, no  provision  is  made  to  stay,  by  protest  of  an  unsuc- 
cessful or  abortive  bidder,  the  power  of  the  appropriate  award- 
ing department  head  or  officer  to  award  the  contract.   In  the 
light  of  the  absence  from  our  local  law  of  any  such  staying  of 
the  power  to  award,  there  is  no  requirement  for  such  stay  of 
power  unless  it  exists  by  statute  of  the  State  of  California. 
(See  charter  sections  3  and  107)  A  search  of  general  law  indi- 
cates that  there  is  no  California  statute  which  would  compel  an 
awarding  department  head  or  officer  to  withhold  an  award  on  a 
proper  low  bid  merely  because  a  protest  against  such  contemplat- 
ed award  had  been  filed  by  an  unsuccessful  or  abortive  bidder. 

In  view  of  the  conclusions  hereinabove  expressed,  and  in  light 
of  the  facts  enumerated  in  your  request  for  opinion,  each  of  the 
two  questions  asked  by  you  must  be  answered  in  the  affirmative. 

Respectfully  submitted 


WB 

To:   Director  of  Public  Works 


DION  R.  HOLM,  City  Attorney 


^t  .1i 
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No.  193 
June  2,  1950 

SUBJECT:   SECTION  1^  OF  ARTICLE  XI  OF  CONSTITUTION 
LIMTING  INCURRENCE  OF  INDEBTEDNESS  OR 
LIABILITY  IN  ANY  YEAR  TO  IKCOM  AND  REVENUES 
FOR  YEAR;  APPLICATION  TO  JUDGMENT  FOR  BACK 
SALARY;  STROTHER  CASE. 

Dear  Sir: 

I  have  your  request  for  an  opinion  as  follows: 

"Your  letter  of  April  29,  1950  with  attach- 
ments regarding  the  above  entitled  matter  received. 

''The  judgment  is  based  on  adjustment  of  com- 
pensation over  a  period  of  eleven  fiscal  years, 

"In  the  light  of  Section  18,  Article  XI  of  the 
Constitution  must  the  amount  of  the  adjustment  of 
each  fiscal  year  be  paid  out  of  the  funds  of  each 
respective  fiscal  year  or  may  the  full  amount  be 
paid  from  the  revenue  of  the  current  or  a  future 
year."' 

0  P  I  J  I  0  N 


The  pertinent  portion  of  Section  18  of  Article  XI  of  the 
Constitution  reads  as  follows: 

"No  county,  city,  town,  township,  board  of 
education,  or  school  district,  shall  incur  any 
indebtedness  or  liability  in  any  manner  or  for  any 
purpose  exceeding  in  any  year  the  income  and  reve- 
nue provided  for  such  year,  without  the  assent  of 
two-thirds  of  the  qualified  electors  thereof,  voting 
at  an  election  to  be  held  for  that  purpose,  nor 
unless  before  or  at  the  time  of  incurring  such 
indebtedness  provision  shall  be  made  for  the  collec- 
tion of  an  annual  tax  sufficient  to  pay  the  interest 
on  such  indebtedness  as  it  falls  due,  and  also 
provision  to  constitute  a  sinking  fund  for  the  pay- 
ment of  the  principal  thereof  on  or  before  maturity, 
which  shall  not  exceed  forty  years  from  the  time  of 
contracting  the  same; " 

The  court  decisions  construing  this  section  of  the  Consti- 
tution have  uniformly  held  that  the  section  refers  to  voluntary 
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acts  or  contracts  of  the  city  and  not  to  liabilities  which  the 
law  may  cast  upon  her.  Thus  each  case  must  be  considered  with 
reference  to  its  particular  facts,  and  an  analysis  made  of  the 
nature  of  the  obligation  for  which  payment  is  sought. 

In  the  present  case  Mr.  Strother  received  a  judgment  on 
a  suit  for  back  salary  claimed  to  be  due  him  by  reason  of  an 
illegal  reduction  in  salary  initiated  on  May  1,  1933  and  con- 
tinuing until  June  30,  1943.   The  suit  was  based  on  the  wording 
of  Charter  Section  71  which  provides  that  any  compensation  paid 
as  of  January  1,  1931  to  an  incumbent  who  legally  held  a  posi- 
tion in  the  City  and  County  of  San  Francisco  service  at  that 
time,  shall  not  be  reduced  so  long  as  such  incumbent  legally 
held  such  position.   In  May  of  1933  ^^Ir,  Strother  held  the  same 
position  occupied  by  him  on  January  1,  1931,  but  his  salary  at 
that  time  was  reduced  belcw  the  amount  he  was  receiving  on 
January  1,  1931,  and  said  reduction  was  continued  until  June 
30,  1943.   The  court  rendered  judgment  for  the  difference  in 
salary  between  that  received  by  Mr.  Strother  and  that  which  he 
would  have  received  for  the  10  year  period  if  the  reduction  had 
not  been  made. 

In  view  of  this  factual  background  the  cases  construing 
the  Section  of  the  Constitution  in  question  which  serve  as  a 
legal  precedent  and  guide  in  determination  of  the  present  case 
are  those  measuring  the  constitutional  provision  as  against 
claims  and  judgments  for  back  salary. 

In  the  early  case  of  Lewis  v.  Widber.  99  Cal.  412,  Lewis 
made  application  for  a  writ  of  mandate  requiring  the  treasurer 
of  the  City  and  County  of  San  Francisco  to  pay  an  audited  claim 
of  petitioner  for  his  salary  as  chief  clerk  in  the  office  of 
registrar  of  voters  for  the  month  of  June  1893.  The  petitioner's 
position  and  salary  were  established  by  a  statute  of  the  state 
legislature.   In  August  of  1^93  he  made  demand  for  payment  for 
his  salary  for  the  month  of  June  preceding,  and  at  that  time 
there  was  money  in  the  general  fund  to  pay  the  same,  but  no 
money  in  the  fund  derived  from  the  revenues  of  the  city  for  the 
fiscal  year  ending  June  30,  1^93.  The  respondent  had  refused  to 
pay  the  demand  on  the  basis  of  Section  IB   of  Article  XI, 

In  directing  that  the  writ  of  mandate  issue,  the  court 
stated  in  part  as  follows: 

"It  is  quite  apparent,  however,  that  this  clause 
of  the  constitution  refers  only  to  an  indebtedness  or 
liability  which  one  of  the  municipal  bodies  mentioned 

has  itself  incurred that  is,  an  indebtedness  which 

the  municipality  has  contracted,  or  a  liability 


-  1  "■ 


oz 


S- 


-a  at 


#3 


resulting,  in  whole  or  in  part,  from  some  act  or 
conduct  of  such  municipality.   Such  is  the  plain 
meaning  of  the  language  used.  The  clear  intent 
expressed  in  the  said  clause  was  to  limit  and  re- 
strict the  power  of  the  municipality  as  to  any 
indebtedness  or  liability  which  it  has  discretion 
to  incur  or  not  to  incur.   But  the  stated  salary 
of  a  public  officer  fixed  by  statute  is  a  matter 
over  which  the  municipality  has  no  control,  and  with 
respect  to  which  it  has  no  discretion;  and  the  payment 
of  his  salary  is  a  liability  established  by  the  legis- 
lature at  the  date  of  the  creation  of  the  office.   It, 
therefore,  is  not  an  indebtedness  or  liability  incurred 
by  the  municipality  within  the  meaning  of  said  clause 
of  the  constitution," 

J**    v"^     %'<    jt*    jt* 

"On  the  other  hand,  the  cases  of  Cashin  v.  Dunn, 
5S  Cal.  5^1,  and  Welch  v.  Strother.  74  Cal.  413,  are 
strongly  in  point;  for  while  the  'one-twelfth  act,' 
and  not  the  said  constitutional  provision,  was  in- 
volved in  those  cases,  still  the  same  rule  was 
applied  there  which  we  apply  here.   In  the  former 
case  the  court  said  that  the  said  act  'has  no  appli- 
cation whatever  to  the  auditing  and  payment  of  demands 
for  salaries  of  officers  whose  appointment  is  provided 
for  and  salaries  fixed  by  law' ;  and  in  the  latter  case 
this  court  said  as  follows:   'Salaries  are  not  liabili- 
ties against  the  treasury  which  rest  upon  any  authori- 
zation or  contract  by  the  board  of  supervisors,  or  any 
other  officer.  They  are  fixed  by  law,  and  are  not 
subject  to  the  control  of  such  officers.   They  are 
payable  out  of  tie   general  fund,  and  are  not  limited 
to  any  particular  part  of  that  fund  which  the  board 
may  choose  to  set  apart  for  their  payment.' 

"Our  conclusion  is  that  the  payment  of  the  salary 
of  a  public  officer  whose  office  has  been  created  and 
salary  fixed  by  law,  either  statutory  or  constitu- 
tional, is  not  within  the  provision  of  said  section 
18  of  article  XI,  of  the  constitution;  that  his  salary 
is  to  be  paid  out  of  said  general  fund  when  there  is 
sufficient  money  therein  without  regard  to  revenues 
of  separate  years;  and  that  it  was  a  duty  specially 
enjoined  by  law  upon  respondent  to  pay  the  said 
audited  demand  of  petitioner  when  it  was  presented  on 
said  third  day  of  July," 
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In  the  case  of  Lotts  v.  Board  of  Park  Commissioners.  13 
Cal.  App.  2d,  625,  the  petitioners,  regularly  appointed  civil 
service  employees,  were  demoted  by  the  park  authorities  to  half- 
time  positions  at  a  reduced  salary  pursuant  to  a  city  ordinance, 
but  not  in  accordance  with  charter  provisions  and  civil  service 
regulations.   In  the  case  the  trial  court  found  that  the  re- 
duction was  illegal  and  ordered  the  employees  reinstated  to  full 
time  positions  and  payment  to  them  of  the  difference  in  salaries 
actually  received  by  them  for  half-time  work  and  the  amount  that 
would  have  been  received  by  them  as  salaries  had  they  been  con- 
tinued on  a  full  time  basis,  and  judgment  was  entered  accordingly. 
On  appeal  it  was  urged  that  payment  of  the  claims  of  the  employees 
for  the  difference  in  salary  due  them  for  the  years  1934  to  1936 
could  not  be  paid  as  it  was  not  shown  that  funds  were  available 
for  such  payment  during  those  years  and  in  the  absence  of  such 
showing  payment  could  not  be  mr  ie  by  virtue  of  the  provisions  of 
Section  18  of  Article  XI.  With  reference  to  this  contention  the 
appellate  court  stated: 

"It  has  been  repeatedly  held  by  the  courts  of 
this  state  that  section  18  of  article  XI  of  the  Con- 
stitution refers  only  to  an  indebtedness  or  liability 
which  one  of  the  municipal  bodies  mentioned  has  itself 
incurred that  is,  an  indebtedness  which  the  munici- 
pality has  contracted,  or  a  liability  resulting,  in 
whole  or  in  part,  from  some  act  or  conduct  of  such 
municipality.   (Lewis  v.  Widber.  99  Cal.  412  /33  Pac.  1128/.) 
The  clear  intent  expressed  in  the  constitutional  clause 
was  to  limit  and  restrict  the  power  of  the  municipality 
as  to  any  indebtedness  or  liability  which  it  has  dis- 
cretion to  incur  or  not  to  incur,  and  in  our  opinion  the 
salary  due  an  employee  is  an  obligation  of  the  city  not 
responsive  to  section  18  of  article  XI  of  the  Constitu- 
tion.  In  City  of  Long  Beach  v.  Lisenby,  I80  Cal.  52,  55, 
56,  57  /179  Pac.  198/,  the  Supreme  Court  deals  exhaust- 
ively with  the  history  of  this  constitutional  provision, 
commencing  with  the  debates  in  the  constitutional  con- 
vention, and  concludes  that  the  application  of  this 
provision  is  limited  to  those  forms  of  indebtedness  and 
liability  which  may  have  been  created  by  the  voluntary 
action  of  the  officials  in  charge  of  the  affairs  of  such 
city,  and  that  it  has  no  application  to  cases  of  indebt- 
edness or  liability  imposed  by  law  or  arising  out  of 
tort.  Clearly  the  facts  ii  the  instant  case  place  it 
without  the  pale  of  the  inhibition  of  the  constitutional 
provision." 

Again  adverting  to  the  facts  in  the  Strother  case  it  is  to 
be  noted  that  his  position  was  provided  for  in  the  Charter, 
Sections  50  and  51,  and  inasmuch  as  he  was  an  incumbent  in  the 
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position  on  January  1,  1931,  Section  71  fixed  his  then  salary 
as  the  minimum  salary  that  could  be  paid  him  while  he  continued 
to  occupy  the  same  position,  and  the  court  as  a  result  found  the 
subsequent  reduction  illegal.   Thus,  the  .judgment  represents  an 
obligation  created  by  law  and  not  one  voluntarily  incurred  by 
the  City  and  the  rule  set  forth  in  the  forogoing  decisions  is 
applicable. 

You  are,  therefore,  advised  that  it  is  my  opinion  that 
Section  IB,  Article  XI,  of  the  Constitution  has  no  application 
to  the  Strother  case. 

Respectfully  submitted, 


DION  R.  HOLM 
City  Attorney 
TJB 


TO:  Harry  D.  Ross,  Controller 
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SUBJECT: 


No.  194 
June  2,  1950 

CHIEF  OF  POLICE,  AUTHORITY  TO  APPOINT  A  CAPTAIN 
TO  THE  POSITION  OF  DIRECTOR,  BUREAU  OF  SPECIAL 
SERVICES;  SALARY  TO  BE  PAID. 


Dear  Sir: 

This  office  is  in  receipt  of  a  request  for  an  opinion  as 
follows : 

"The  Chief  of  Police  on  Wednesday,  March  29,  1950, 
in  a  regular  department  general  order  transferred 
Captain  Jack  Eker  from  his  assignment  as  commanding 
officer  of  the  Central  Police  District  to  command  the 
Bureau  of  Special  Services.   Captain  Eker  is  a  perma- 
nent civil  service  Q80  Captain  of  Police  at  a  salary 
of  ^6,060  per  year,  and  has  served  his  probationary 
period. 

"Under  the  terms  of  Section  35.4  of  the  Charter 
of  the  City  and  County  of  San  Francisco,  subject  to 
the  provisions  of  Section  20  of  said  charter,  'The 
Chief  of  Police  shall  designate  a  Director,  Bureau 
of  Special  Services,  from  any  rank  in  the  department*. 
Section  35.5  of  the  Charter  'sets  the  salary  of  the 
Director  of  the  Bureau  of  Special  Services  at  |4,S00 
per  year.' 

"The  question  is:  Cm  Cr.ptain  Eker  be  paid  his 
captain's  salary  of  |6,060  per  year  while  serving  and  • 
holding  the  title  Director,  Bureau  of  Special  Services, 
instead  of  ^4,S00  per  year,  as  stated  in  Section  35.5?" 


OPINION 


"QSO  Captain  Police  Department"  is  a  Civil  Service  position 
and  is  covered  in  the  Civil  Service  Classification  Manual  wherein 
the  duties  of  this  position  are  specifically  set  forth  as  follows: 


"QgO  CAPTAIN— Under 
responsible  for  the 
order  in  a  designat 
management  and  dire 
to  his  command;  is 
observance  and  enfo 
the  department  and 
authority;  may  be  a 


general  direction:   is 
preservation  of  law  and- 
ed  district;  has  control, 
ction  of  members  assigned 
responsible  for  strict 
rcement  of  the  rules  of 
orders  issued  by  competent 
ssigned  to  a  bureau  or 
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other  unit  of  the  department;  keeps  required 
records;  makes  required  reports;  and  performs 
related  duties  as  required." 

The  incumbent  in  this  position,  Captain  Eker,  occupies  the 
Civil  Service  position  of  Q80  Captain,  and  is  entitled  to  the 
full  pay  of  a  captain  so  long  as  he  is  performing  the  duties 
described  above.  These  duties  include  "may  be  assigned  to  a 
bureau  or  other  unit  of  the  department."  The  effect  of  the  order 
described  in  your  request  as  a  regular  department  general  order 
which  transferred  Captain  Eker  to  the  position  of  Director,  Bureau 
of  Special  Services,  is  no  more  than  an  assignment  under  that  por- 
tion of  the  duty  scope  which  I  have  quoted  above;  and  can  in  no 
way  affect  the  rights  of  the  individual  so  assigned  insofar  as  his 
position  of  captain  is  concerned  and  the  pay  which  he  is  entitled 
to  accordingly. 

IThen  the  chief  assigns  a  captain  as  he  has  done  in  this  case, 
the  man  so  assigned  must  be  considered  as  performing  the  duties 
of  a  captain  and  consequently  entitled  to  the  full  salary  of  the 
position. 

This  is  not  an  instance  of  an  appointment  to  a  non-Civil 
Service  position  in  the  same  department,  as  would  be  the  case  if 
an  officer  appointed  from  a  lower  rank,  such  as  sergeant  or  patrol- 
man, were  assigned  as  Director  of  the  Bureau  of  Special  Services. 
This  is  simply  an  assignment  of  a  Civil  Service  employee  to  a 
specific  duty  by  his  department  head  within  his  classification. 

Section  35.5  of  the  charter  provides  therein  for  the  salary 
of  all  ranks  in  the  Police  Department.   In  addition- to  the  regu- 
lar Civil  Service  classifications  such  as  patrolman,  sergeant, 
lieutenant  and  captain,  this  section  also  provides  for  the  com- 
pensation of  other  positions  which  are  not  Civil  Service  but  are 
personal  appointments  of  the  chief  of  the  department  pursuant  to 
the  provisions  of  section  35.4  of  the  charter.   The  Director  of 
the  Bureau  of  Special  Services  falls  into  this  latter  category. 
Consequently,  when  the  chief,  acting  under  the  authority  of 
section  35.4  of  the  charter,  designates  a  member  from  any  rank  as 
a  Director  of  Special  Services  and  such  rank  does  not  include  the 
duties  of  this  position  within  its  Civil  Service  classification, 
then  the  provision  of  section  35.5  as  to  the  annual  salary  to  be- 
paid  prevails.   In  the  present  case  no  such  appointment  was  made, 
but  rather  an  assignment  to  duty  within  the  officer's  classifi- 
cation of  duties,  and  consequently  the  provision  regarding  this 
sum  as  the  annual  salary  is  not  applicable, 

I  advise  you,  therefore,  that  Captain  Eker  should  be  paid 
the  salary  of  a  captain  while  serving  as  Director,  Bureau  of 
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Special  Services,  and  you  are  not  restricted  to  the  amount  pro- 
vided for  this  position  in  section  35.5  of  the  charter. 


Respectfully  submitted, 


BJWJr 


DION  R.  HOLM 
City  Attorney 


TO:   Henry  C.  Maginn,  President 
The  Police  Commission 
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No.  195 
June  9,  1950 

SUBJECT:   RIGHT  OF  POLICE  COMMISSION  TO  REQUIRE  MEMBERS 
OF  POLICE  DEPARTI4ENT  TO  VJORK  DURING  VACATION 
AND  ON  DAYS  OFF  AND  COMPENSAT..ON  TKEREFOR, 


Dear  Sir: 
follows: 


follov's: 


We  are  in  receipt  of  your  request  for  an  opinion  as 

"Reference  is  made  to  an  opinion  on  the  subject 
matter  dated  December  29,  1949  and  furnished  to 
Chief  Michael  E.  Mitchell  of  the  Police  Department, 

"May  we  inquire  if  this  opinion  may  be  interpreted 
to  include  subdivision  'e'  of  Charter  Section  35. 5i?" 

The  opinion  to  which  reference  is  made  is  quoted  as 


"We  are  in  receipt  of  your  letter  requesting  an 
opinion,  which  letter  reads  as  follows: 

'It  is  requested  that  your  opinion  as  City 
Attorney  be  rendered  on  the  following  matters: 

'Can  the  Police  Commission  require  the  members 
of  the  Police  Department  to  work  in  excess  of 
the  forty-hour  work  week,  as- set  forth  in  Sec- 
tion 35. 5-1/2  of  the  Charter,  On  the  basis  of 
the  fact  that  the  authorized  manpower  is  not  up 
to  the  strength  as  allowed  by  the  Charter,  and 
that  the  peak  load  of  traffic,  accidents,  and 
crime,  occurs  in  this  season  of  the  year, 

'Can  compensation  for  said  work  performed  in 
excess  of  the  basic  work  week  be  paid  either  in 
funds  if  available  or  time  off  with  pay  allowed 
at  a  future  date. 

'Kindly  refer  to  Section  35.5-1/2,  subdivisions 
"b",  "d",  and  "f",  of  the  Charter  of  the  City  and 
County  of  San  Francisco." 

"OPINION 


"Referring  to  your  first  questiom,  it  is  my  opinion  that 
the  Police  Commission  may  authorize  the  Chief  of  Police 
to  direct  the  members  of  the  Department  to  serve  for  a 
period  in  excess  of  the  basic  week  of  service  (40  hours) 
during  any  week,  if,  in  the  judgment  of  the  Commission, 
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public  interest  and  necessity  require  such  additional 
service,   I  further  believe  that  the  facts  set  forth 
in  your  letter  would  be  interpreted  legally  as  being 
of  sufficient  public  interest  or  necessity  to  justify 
the  Commission  to  take  action  and  give  such  authority 
by  appropriate  resolution.  This  authority  is  derived 
from  the  provisions  of  section  35.5-1/2,  subsection  (d) , 
City  Charter,  amended  1949,  which  is  quoted: 

'Whenever  in  the  judgment  of  the  police  com- 
mission public  interest  or  necessity  requires 
the  service  of  any  member  to  serve  in  excess  of 
the  basic  week  of  service  during  any  week,  the 
said  police  commission  may  authorize  the  chief 
of  police  to  permit  said  service,  and  said  member 
shall  be  compensated  therefor  or  shall  receive 
equivalent  time  credited  to  him  in  lieu  thereof 
in  accordance  v/ith  this  sub-section.  For  service 
performed  in  excess  of  the  basic  week,  members 
shall  be  compensated  on  the  basis  of  straight  time 
in  accordance  vdth  the  ratio  which  said  excess 
service  bears  to  the  basic  week  of  service  and 
the  annual  compensation  provided  therefor,  in 
section  35.5  or  in  lieu  thereof  equivalent  time 
off  duty  with  pay,' 

"Referring  to  your  second  question,  compensation  for  such 
work  performed  in  excess  of  the  basic  work  week  can  be  made 
either  in  funds,  if  available,  or  equivalent  time  off  duty 
with  pay,  in  the  discretion  of  the  Chief  of  Police, 

"You  are  advised  accordingly," 


OPINION 

You  have  inquired  if  this  opinion  may  be  interpreted  to  include 
subdivision  "e"  of  Charter  Section  35»52.  Said  subdivision  is 

quoted: 

"Nothing  contained  in  this  section  shall  be  deemed 
to  interfere  with  a  vacation,  as  provided  for  in 
section  151  of  this  charter,  or  the  normal  days 
off  per  week;  provided,  however,  that  when  in  the 
judgment  of  the  police  commission  public  interest 
or  necessity  requires  the  services  of  any  member  to 
serve  on- his  vacation,  or  part  thereof,  or  normal 
days  off,  the  said  commission  may  authorize  the 
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chief  of  police  to  permit  said  member  to  serve 
during  said  vacation,  or  part  thereof,  or  normal 
days  off,  and  he  shall  receive  additional  compen- 
sation for  the  period  so  served.   Said  additional 
compensation  shall  be  computed  on  the  basis  of 
straight  time  in  accordance  vdth  the  ratio  which 
said  extra  service  performed  bears  to  the  basic 
week  of  service  and  the  annual  compensations  pro- 
vided therefor  in  section  35»5." 

It  is  my  further  opinion  that  under  conditions  of  public  inter- 
est or  necessity,  in  the  judgment  of  the  police  commission,  a  member 
of  the  department  may  be  directed  by  the  chief  thereof,  to  serve- 
during  his  vacation,  or  part  thereof,  or  on  normal  days  off,  but, 
that  as  compensation  therefor,  he  shall  be  paid  on  the  basis  of 
straight  time  in  accordance  with  the  ratio  which  said  extra  service 
performed  bears  totthe  basic  week  of  service  and  the  annual  compensa- 
tion provided  therefor  in  Charter  Section  3  5.5.  Such  member  shall 
not  be  entitled  for  such  additional  services,  to  an  alternative  of 
equivalent  time  off  duty  with  pay,  under  the  provisions  of  subdivi- 
sion (e)  of  Charter  section  35.52. 

Respectfully  submitted, 


DION  R.  HOLM 
City  Attorney 

JEB 

To:  Controller 

cc:   Police  Commission, 
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No.  196 

June  14,  1950 

SUBJECT:   POWERS  OF  PARK  COMMISSION  RE  LEASES  AND  PERMITS 
MADE  BY  PUBLIC  UTILITIES  COMMISSION  FOR  USE  OF 
PROPERTY  NOW  TRANSFERRED  TO  PARK  COMMISSION;  SAN 
FRANCISCO  MODEL  MIDGET  ASSOCIATION;  D.  G. 
DONALDSON;  PACIFIC  ROD  AND  GUN  CLUB;  GIRLS 
SCOUTS;  SAN  FRANCISCO  POLICE  COMMISSION. 

Gentlemen: 

I  am  in  receipt  of  your  request  for  an  opinion  as  follows: 

"We  respectfully  request  an  opinion  from  you 
relative  to  leases  and  permits  granted  by  the  Public 
Utilities  Commission  for  the  use  of  property  trans- 
ferred to  the  Park  Commission.   The  Public  Utilities 
Commission's  Resolution  No.  10,435  was  accepted  by 
the  Park  Commission  and  subsequently  copies  of 
documents,  under  which  the  Public  Utilities  had 
leased  and/or  permitted  organizations  to  use  certain 
areas  on  the  shores  of  the  lakes,  were  delivered  to 
the  Park  Commission. 

An  analysis  of  these  documents  shows  that  the  San 
Francisco  Police  Commission  and  the  Girl  Scouts  were, 
by  resolution,  granted  revocable  permits  without 
rental.  Although  the  resolution  pertaining  to  the 
San  Francisco  Police  Commission  mentions  that  a 
rental  will  be  charged  we  have  been  informed  that 
none  was  collected.   The  San  Francisco  Model  Midget 
Association,  represented  by  D.  G.  Donaldson,  and  the 
Pacific  Rod  and  Gun  Club  have  operated  on  a  month- 
to-month  basis  under  the  terms  of  written  agreements, 
each  paying  a  nominal  rental. 

V/ill  you  please  advise  this  office  if  we  may 
legally  execute  agreements  with  the  San  Francisco 
Model  Midget  Association,  represented  by  D.  G. 
Donaldson,  and  the  Pacific  Rod  and  Gun  Club  under 
terms  and  conditions  similar  to  those  formerly  in 
effect  with  the  Public  Utilities  Commission. 

V/ill  you  also  advise  us  if  we  may  issue  revocable 
permits  to  the  San  Francisco  Police  Commission  and 
the  Girl  Scouts  under  the  same  terms  and  conditions 
as  the  permits  granted  by  the  Public  Utilities 
Commission. 
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In  view  of  the  fact  that  the  Park  Commission 
is  entitled  to  rental  from  the  properties  under 
lease  by  the  Public  Utilities  Commission  and  that 
we  are  uncertain  as  to  the  legality  of  the  Park 
Commission's  execution  of  similar  leases  and 
permits,  we  ask  that  an  opinion  be  given  the  Park 
Commission  as  soon  as  possible.  We  would  greatly 
appreciate  any  comments  or  suggestions  you  may 
care  to  offer  in  this  matter. 

Attached  are  copies  of  the  documents,  pre- 
viously referred  to,  prepared  and  executed  by  the 
Public  Utilities  Commission," 

OPINION 

At  the  present  time  section  41  of  the  Charter  relating 
to  the  Park  Commission 'provides  in  part  as  follows: 

"Section  41.   The  commissioners  shall  have  the 
complete  and  exclusive  control,  management,  and 
direction  of  the  parks,  squares,  avenues,  grounds 
and  recreation  centers,  now  or  hereafter  placed 
under  charge  of  the  commission,  including  exclu- 
sive right  to  erect  and  to  superintend  the  erec- 
tion of  buildings  and  structures  thereon,  except 
as  in  this  charter  otherwise  provided. 

The  commissioners  shall  not  lease  any  part  of 
the  lands  under  its  control  nor  permit  the  build- 
ing or  maintenance  or  use  of  any  structure  on  any 
park,  square,  avenue  or  ground,  except  for  re- 
creation purposes,  and  each  letting  or  permit 
shall  be  subject  to  the  approval  of  the  board  of 
supervisors  by  ordinance,,,.," 

On  July  1,  1950,  the  consolidation  of  the  recreation  and 
park  departments  will  become  effective  as  stated  in  sections  40, 
41  and  42  of  the  Charter  as  amended  on  November  7,  1949,  and 
ratified  by  the  legislature  of  the  State  of  California  on  December 
15,  1949. 

Paragraph  three  of  section  40  as  amended  reads  as  follows; 

"This  section  and  sections  41  and  42  as  herein 
amended,  shall  take  effect  on  the  filing  with  the 
secretary  of  state  of  the  legislative  resolution 
of  approval  thereof,  except  that  the  existing 
commissions  and  departments  shall  continue  for 
all  purposes  pertaining  to  the  current  fiscal"" 
year  until  the  first  day  of  the  fiscal  year  next 
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succeeding  the  filing  of  such  resolution  and  the 
recreation  and  pfirk  commission  shall  have  power  prior 
to  such  date  only  in  relation  to  matters  pertaining  to 
its  own  organization  end  to  such  next  succeeding 
fiscal  year  and  thereafter." 

Ambiguity  appears  upon  the  face  of  the  foregoing  section. 
It  is  debatable  whether  the  reference  to  powers  to  be  exercised  by 
the  Park  Commission  as  such  "pertaining  to  the  current  fiscal  year" 
comprehends  no  more  than  powers  on  fiscal  matters  or  is  sufficiently 
broad  to  embrace  all  powers  previously  existing  in  the  Park  Commis- 
sion prior  to  the  filing  with  the  Secretary  of  State  of  the  legis- 
lative resolution  (Vide,   the  opening  language  of  the  third  para- 
graph of  Section  40,  as  amended,  as  previously  herein  quoted). 

Another  serious  question  arises  on  whether,  in  light  of 
the  new  amendment,  the  Park  Commission  can  now  bind  its  successor, 
the  newly  consolidated  commission.  It  is  true  that  in  the  instance 
of  the  leases  to  D.  G.  Donaldson  and  the  Pacific  Rod  and  Gun  Club, 
there  are  rights  of  termination  by  a  thirty-day  notice  from  the 
lessor;  it  is  also  true  that  the  permit  to  the  Girl  Scouts  of 
America  is  revocable  at  any  time  at  the  will  of  the  Commission;  the 
permit  to  the  San  Francisco  Police  Commission  is  revocable  upon  a 
ninety-day  notice.   These  procedures  would  require  time  to  accom- 
plish; it,  therefore,  cannot  be  gainsaid  that  by  present  action  prior 
to  consolidation  a  questionable  attempt  would  be  made  to  bind  the 
successor  consolidated  commission,  at  least  as  to  some  period  of 
time. 

Inasmuch  as  the  functions  of  the  consolidated  commission 
will  be  activated  on  the  first  day  of  July,  1950,  it  is  my  recom- 
mendation that  all  action  with  respect  to  the  matters  mentioned  in 
your  request  for  opinion  be  deferred  to  on  or  after  that  date. 

Respectfully  submitted, 


DION  R.  HOLM 
City  Attorney 


To:  Park  Commissioners 

McLaren  Lodge,  Golden  Gate  Park 
San  Francisco,  California 
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No.  197 

June  15,  1950 


SUBJECT:   V^fELFARE  AND  INSTITUTIONS  CODE  WITH  REGARD 
TO  FIVE  MINOR  CHILDREN;   MAINTENANCE  ON 
RETROACTIVE  BASIS;   SUPPORT  AND  MAINTENANCE 
OF  MINOR  \M0   IS  NOT  VJARD  OF  JUVENILE  COURT; 
PAYI'-TENTS  BY  CONTROLLER;   DURATION  OF 
JUVENILE  COURT  ORDERS  FOR  PAYMENTS  BY 
CONTROLLER. 

Dear  Sir: 

I  am  in  receipt  of  your  request  for  an  opinion  as 
follows: 

"The  City  Attorney's  opinion  is  requested 
as  to  the  legality  of  certain  procedures  follow- 
ed by  the  Juvenile  Court  in  respect  to  providing 
maintenance  for  minors  concerning  whom  a  petition 
has  been  filed  in  accordance  with  the  provisions 
of  Sections  721  and  722  of  the  Welfare  and  In- 
stitutions Code  as  illustrated  in  the  following 
examples: 

"EXAMPLE  A. 


"Petition  was  filed  August  19,  1949,  pursuant 
to  provisions  of  Welfare  and  Institutions  Code, 
Sections  700-B  and  700-C  on  behalf  of  five  minor 
children,  residents  of  the  City  and  County  of 
San  Francisco. 

"After  investigation  the  five  children  were 
declared  wards  of  the  Juvenile  Court  on  November 
16,  1949,  and  were  committed  to  a  Child  Placing 
Agency  for  placement  in  a  foster  home  at  the  rate 
of  $62.50  each  per  month  retroactive  to  August  19, 
1949,  the  date  the  petition  was  filed.   State  Aid 
was  granted  effective  November  1,  1949,  in  accor- 
dance with  provisions  of  Section  I5OO  of  the  Wel- 
fare and  Institutions  Code.   The  father  was  ordered 
to  pay  $150.00  per  month  effective  November  16,  1949, 
and  the  Child  Placing  Agency  was  ordered  by  the 
Juvenile  Court  to  reimburse  the  City  and  County  any 
money  received  from  the  father  for  support  of  the 
children  subsequent  to  August  19,  1949.  During  the 
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"interim  period,  between  filing  the  petition 
and  adjudication,  the  Child  Placing  Agency 
collected  from  the  father  the  sum  of  ^170.00. 
The  Agency  has  objected  to  reimbursing  to  the 
City  and  County  this  sum  of  money  and  has  re- 
quested that  the  Court  Order  for  such  reim- 
bursement be  vacated  because  of  prior  indebted- 
ness incurred  by  the  father  for  maintenance  of 
children  by  the  Agency.  The  specific  points  in 
question  regarding  which  the  opinion  of  the  City 
Attorney  is  requested  relative  to  this  case  are: 

"1.   Is  the  Court  Order  granting  maintenance 
on  a  retroactive  basis,  predating  the  adjudica- 
tion of  the  case  and  declaration  of  wardship  by 
the  Court,  valid  and  in  conformity  with  the  pro- 
visions of  the  VJelfare  and  Institutions  Code 
relative  to  the  maintenance  and  support  of  wards 
of  the  Juvenile  Court  or  minor  persons  concerning 
whom  a  verified  petition  has  been  filed?  Please 
cite  authority. 

"2.   Is  the  Court's  declaration  of  wardship 
retroactive  to  date  of  filing  petition  valid  and 
within  provisions  of  V/elfare  and  Institutions 
Code?  Please  cite  section  applicable. 

"3.   Is  the  Court's  order  directing  reim- 
bursement to  City  and  County  of  money  collected 
by  the  Agency  valid  and  not  in  violation  of  pro- 
visions of  Welfare  and  Institutions  Code? 

"4.   Is  a  Court  Order,  amending  prior  order, 
to  delete  provision  for  reimbursement  of  Agency's 
collections  to  City  and  County,  permissible  and 
valid  under  provisions  of  Welfare  and  Institutions 
Code? 

"EXAMPLE  B. 


"Petition  was  filed  September  19,  1949,  pur- 
suant to  provisions  of  Welfare  and  Institutions 
Code,  Section  700-C,  on  behalf  of  tv/o  minor 
children.   Pending  further  investigation  the 
children  were  referred  to  a  Child  Placing  Agency 
for  temporary  placement  in  a  foster  home.   On 
November  24,  1949,  the  mother  removed  the  children 
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"from  the  foster  home.  Petition  was  dismissed 
February  1,  1950,  and  three  separate  orders  were 
entered  on  the  Juvenile  Court  Calendar  ordering 
maintenance  for  the  two  children  as  follows: 

"September  19,  1949  to 

October  19,  1949      ^62.50  each 

"October  19,  1949  to 

November  19,  1949       62.50  each 

"November  19,  1949  to 

November  24,  1949       10.42  each. 

"Invoices  were  submitted  by  the  private 
agency  and  referred  to  the  Controller  for  payment. 

"The  City  Attorney's  opinion  is  requested 
for  clarification  of  the  following  points  relative 
to  this  case: 

"1.   As  in  Example  A  above,  maintenance 
was  granted  on  retroactive  basis. 
Does  this  procedure  conform  to  pro- 
visions of  Welfare  and  Institutions 
Code? 

"2.  Does  the  VJelfare  and  Institutions 
Code  provide  for  support  and  main- 
tenance of  a  minor  person  on  whom  a 
petition  is  filed,  but  who  is  not  a 
ward  of  the  Juvenile  Court,  for  a 
period  greater  than  one  month?  If 
so,  what  is  the  authority  for  ex- 
tension of  such  maintenance  orders? 

"As  cases  similar  to  the  above  are  now  pending 
which  require  clarification  of  the  points  in  question 
cited  above,  your  early  reply  would  be  greatly 
appreciated. " 

OPINION 

k^     ANSVJERS  TO  QUESTIONS  RELATING  TO  EXAMPLE  A; 

1.   Welfare  and  Institutions  Code  sec.  860  allows  the 
juvenile  court  to  provide  "for  the  expense  of  support  and 
maintenance"  of 
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(a)  "a  ward  of  the  juvenile  court,"  or 

(b)  "a  minor  person  concerning  whom  a  peti- 
tion has  been  filed  in  accordance  with 
the  provisions  of  sections  721  and  722 
of  said  code," 

if  such  provision  is  necessary. 

This  means  that  the  juvenile  court  may  provide  for 
the  expenses  of  support  and  maintenance  of  a  minor  between 
the  time  of  the  filing  of  a  petition  that  he  be  adjudged  a 
ward  of  the  court  (August  19,  1949,  under  your  facts),  and 
the  time  the  minor  is  actually  adjudged  a  ward  of  the  court 
(November  16,  1949,  under  your  facts);   in  short,  before 
he  actually  becomes  a  ward  of  the  court. 

The  court  makes  such  provision  by  directing  that  "an 
amount  up  to  any  maximum  amount  per  month  established  by 
the  board  of  supervisors  of  the  county  be  so  paid  .  .  . 
f rom  t he  county  treasury."   (Welfare  and  Institutions 
Code,  sec.  860. ) 

In  accordance  with  said  section  860  the  San  Francisco 
Board  of  Supervisors,  by  Ordinance  No.  5102  (series  of  1939)? 
approved  August  18,  1948,  has  set  up  the  following  schedule 
of  maximum  rates  for  foster  home  and  institutional  care: 

Child  under  2  years  $62.50  per  month; 

Child  2  years  and  over  but  under 

4  years  and  9  months  v60.00  per  month; 

All  others,  except  special  rate 

cases  157.50  per  month; 

Special  rate  cases  ^70.00  per  month. 

/Special  rate  cases  are  minors  who  are: 

(a)  physically  sick; 

(b)  epileptic; 

(c)  insane; 

(d)  feebleminded; 

(e)  those  who  for  any  other 

reason  require  special  or 
constant  care  or  intense 
supervision_J^ 
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As  to  the  retroactive  feature  of  the  case,  courts  of 
law  and  equity  from  very  early  times  have  exercised  the 
power  of  entering  judgments  nunc  pro  tunc  (now  for  then, 
that  is,  retroactive  to  a  date  prior  to  the  date  of  the 
judgment)  so  that  rights  of  persons  themselves  not  at 
fault  should  not  be  impaired  or  lost.  This  is  an  inherent 
power  of  the  courts.   A  nunc  pro  tunc  order  should  be 
granted  as  justice  may  require  under  the  circumstances. 
And  the  fact  that  court  calendars  are  crowded  and  that 
press  of  business  prevents  immediate  adjudications  is  an 
important  circumstance  to  be  considered.  (14  Cal.Jur.  931- 
932.) 

Therefore  an  order  of  the  juvenile  court  ordering 
support  and  maintenance  for  a  minor  on  a  retroactive  basis, 
predating  the  adjudication  of  the  case  and  the  adjudicatj.on 
of  wardship,  is  valid  and  in  conformance  with  the  provisions 
of  section  «6D~of  the  Welfare  and  Institutions  Code  and  the 
inherent  right  of  courts  to  make  their  orders  retroactive 
where  justice  so  requires.   (14  Cal.  Jur.  931-932.) 

2.  Welfare  and  Institutions  Code  sec.  735  provides 
that  "when"  the  minor  is  found  by  the  court  to  come  within 
the  provisions  of  section  700,  "the  court  shall  adjudge  the 
person  to  be  a  ward  of  the  juvenile  court." 

It  is  true  that  the  court  has  jurisdiction  over  the 
place  where  the  minor  shall  be  detained  after  the  filing 
of  a  petition  (Vielfare  and  Institutions  Code  sec.  720) 
and  the  serving  of  a  citation  on  his  parent  or  guardian 
to  appear  in  court  (either  with  or  without  the  minor)  at 
the  time  of  the  hearing  of  the  petition.   (Welfare  and 
Institutions  Code  sec.  726.) 

See  in  this  regard  Vielfare  and  Institutions  Code 
sections  729  and  730. 

But  I  see  no  reason  from  the  facts  you  state  why  it 
would  be  either  necessary  or  desirable  to  make  an  adjudica- 
tion of  wardship  retroactive  to  the  date  of  the  filing  of 
the  petition. 

The  fact  is  that  the  minor  is  not  actually  a  ward  of 
the  juvenile  court  until  he  is  adjudged  to  be  such.   Prior 
to  such  adjudication  the  minor  is  simply  "a  minor  person 
concerning  whom  a  petition  has  been  filed  in  accordance 
with  the  provisions  of  sections  721  and  722  of  this  code." 
The  distinction  is  repeatedly  observed  in  the  Welfare  and 
Institutions  Code.   See  sections  739)  860  and  869. 
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In  my  opinion  it  is  therefore  not  strictly  proper 
to  make  an  adjudication  of  wardship  retroactive  to  the 
date  of  filing  the  petition.  But  an  order  adjudging  a 
minor  to  be  a  ward  of  the  court  would  in  no  sense  be  in- 
valid merely  because  it  contained  such  a  retroactive  pro- 
vision. 

The  order  of  adjudication  of  wardship  would  in  such 
case  be  effective  as  of  the  date  of  the  adjudication  and  the 
retroactive  feature,  as  regards  wardship,  would  be  disregard- 
ed as  surplusage. 

A  retroactive  adjudication  of  wardship  should  not,  how- 
ever, be  confused  with  the  retroactive  order  against  the  City 
and  County  for  support  and  maintenance  which  is  proper  and 
valid. 

3.  From  your  facts  it  appears  that:  (1)  the  Child 
Placement  Agency  prior  to  August  19,  1949,  expended  out  of 
its  own  funds  at  least  iifl70   for  maintenance  of  the  children; 

(2)  the  City  and  County  subsequent  to  August  19,  1949,  ex- 
pended at  least  ^170  for  maintenance  of  the  children; 

(3)  the  father  of  the  children  paid  the  Agency  (170  on 
account  of  the  sum  it  had  spent  to  maintain  his  children; 

(4)  the  City  and  County  feels  that  it  and  not  the  Agency 
should  have  received  this  ^^170, 

The  Agency  functions  pursuant  to  sections  1620-1630 
of  the  Welfare  and  Institutions  Code  which  deal  with 
"Institutions  for  Child  Care  and  Home-Finding  Agencies." 
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The  City  and  County  is  entitled  to  reimbursement 

(a)  the  "earnings,  property  or  estate  of  such 
ward  or  other  minor  person"; 

(b)  "the  parents  or  guardian  of  such  ward  or 
other  minor  person";  or 

(c)  "other  person  liable  for  the  support  of 
such  ward  or  other  minor  person." 

(Vo'elfare   and  Institutions  Code  sec.    864.) 

Home-finding  agencies  fall  into  none  of  these  cate- 
gories. 

In  my  opinion  the  City  and  County  has  no  more  right 
to  demand  the  11.170  from  the  Child  Placement  Agency  than  it 
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would  have  to  demand  it  from  the  corner  groceryman,  had 
the  father  paid  it  to  him  for  groceries. 

The  juvenile  court's  order  directing  the  Agency  to 
pay  over  to  the  City  and  County  the  ^170  is  not  valid  and 
is  not  sustained  by  any  provision  of  the  V/elfare  and  Insti- 
tutions Code. 

4.   Section  865  of  the  Welfare  and  Institutions  Code 
states: 

"The  court  may  at  any  time  set  aside, 
change,  or  modify  any  such  order  for  payment." 

This  refers  to  any  order  for  payment  made  pursuant  to 
section  d6i+,  or  purportedly  made  pursuant  thereto. 

A  court  order  amending  its  prior  order  by  deleting 
the  provision  that  the  Agency  shall  pay  over  to  the  City 
and  County  the  vl70  collected  from  the  father,  is  permissible 
and  valid. 


B^  ANSVJERS  TO  QUESTIONS  RELATING  TO  EXAMPLE  B. 

1.  This  question  is  the  same  as  question  1  under 
Example  A,  except  that  the  petition  was  dismissed  and  the 
minors  were  not  adjudged  wards  of  the  juvenile  court. 

Inasmuch  as  Welfare  and  Institutions  Code  sec.  860 
permits  the  juvenile  court  to  provide  for  support  and 
maintenance  of  "a  minor  person  concerning  whom  a  petition 
has  been  filed"  and  inasmuch  as  the  power  to  make  nunc 
pro  tunc ,  or  retroactive,  orders  inheres  in  the  courts,  it 
IS  my  opinion  that  the  granting  of  support  and  maintenance 
on  a  retroactive  basis  does  conform  to  the  provisions  of 
the  Welfare  and  Institutions  Code. 

2.  Welfare  and  Institutions  Code  section  869,  which 
deals  with  "Effective  period  of  order  for  coiinty  support," 
provides: 

"No  order  for  payment  from  the  county  treasury 
of  the  expense  of  support  and  maintenance  of  a 
ward  of  the  juvenile  court  shall  be  effective 
for  more  than  12  months,  and  no  order  for  payment 
from  the  county  treasury  of  the  expense  of 
support  and  maintenance  of  a  minor  person  concern- 
ing whom  a  verified  petition  has  been  filed  in 
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"accordance  with  the  provisions  of  sections  721 
and  722  of  this  code,  other  than  a  ward  of  the 
court,  shall  be  effective  for  more  than  one 
month*   Upon  all  hearings  of  the  case  of  any 
ward  of  the  juvenile  court  the  case  shall  be  con- 
tinued on  the  calendar,  but  in  no  instance  to 
exceed  12  months." 

Welfare  and  Institutions  Code  section  750  states,  in 
part,  that  "The  court  shall  retain  the  jurisdiction  of  any 
person  who  is  found  to  be  a  ward  of  the  juvenile  court  until 
such  ward  attains  the  age  of  twenty-one  years  ...."   And 
section  740  provides  that  during  the  time  that  "the  court 
retains  jurisdiction  as  prescribed  in  section  750  of  this 
code,"  it  may  commit  a  ward  to  a  number  of  places,  including 
(a)  "the  home  and  care  of  some  reputable  person  of  good  moral 
character,"  and  (b)  to  the  cars  of  a  home-finding  agency. 
Conceivably  a  minor  could  be  a  ward  of  the  juvenile  court  and 
require  maintenance  and  support  for  many  years. 

Obviously,  then,  Welfare  and  Institutions  Code  section 
869,  supra,  does  not  mean  that  a  ward  of  the  juvenile  court 
cannot  have  support  and  maintenance  for  more  than  12  months. 
It  does  mean  that  m.   order  for  continuing  support  in  the 
future  shall  be  valid  and  effective  for  only  12  months.  Then 
a  new  order  must  be  made. 

Similarly,  in  the  case  of  a  minor  concerning  whom  a 
petition  has  been  filed,  but  who  has  not  been  adjudged  a 
ward  of  the  court,  section  S69  does  not  mean  t hat  such  a 
minor  cannot  have  support  and  maintenance  for  more  than  one 
month.   It  does  mean  that  the  force  of  an  order  for  continu- 
ing support  of  such  a  minor  expires  at  the  end  of  one  month, 
and  that  a  new  order  must  then  be  made. 

In  my  opinion  the  court  on  September  19,  1949,  could 
have  made  an  order  for  payment  of  ^62.50  per  month  for  support 
and  maintenance  of  each  minor.  Such  order,  no  matter  what 
its  terms,  would  not  "be  effective  for  more  than  one  month." 
It  would  expire  on  October  IS,  1949.  The  court  on  October 
19,  1949,  could  then  have  made  an  order  effective  until 
November  18,  1949 i  And  on  November  19,  1949  it  could  have 
made  an  order  effective  until  November  24,  1949. 

The  court  did  not  do  this.   Why? 
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All  of  these  questions  could,  of  course,  be  obviated 
if,  on  the  date  of  filing  the  petition,  the  citation  were 
issued  and  served,  if  the  hearing  were  held  the  following 
day  (24  hours  must  elapse  between  the  time  of  service  of  the 
citation  and  the  time  of  commencement  of  the  hearing  Welfare 
and  Institutions  Code,  sec.  7267),  if  all  evidence  v;ere  in- 
troduced on  such  following  day,  and  if  the  petition  were  at 
once  dismissed  or  the  minor  immediately  adjudged  a  ward  of 
the  court. 

The  reason  these  matters  are  not  handled  in  such 
fashion  is  because  of  the  vast  load  of  business  which  your 
office  and  the  juvenile  court  handle,  and  because  investiga- 
tions take  time.   And  while  this  is  going  on  a  needy  child 
must  be  cared  for. 

This  being  so  I  believe  there  is  ample  justification 
for  nunc  pro  tunc  (retroactive)  orders  under  the  circumstanss. 
In  otBer  words  on  February  1,  1950,  the  juvenile  court  law- 
fully made  (1)  an  order  for  a  month's  support  and  maintenance 
effective  September  19,  1949;   (2)  a  second  order  for  a 
month's  support  and  maintenance  effective  October  19,  1949; 
and  (3)  a  third  order  for  6  days  support  and  maintenance 
covering  the  period  November  19  to  24,  1949.  Had  it  made 
the  same  three  orders  prospectively  (that  is,  an  order  on 
September  19,  another  on  October  19,  and  another  on  November 
19)  they  would  be  valid.  And  the  fact  they  were  all  made 
on  February  1,  1950,  and  retroactively,  does  not  invalidate 
them.. 

The  Welfare  and  Institutions  Code  does  not  limit 
support  and  maintenance  of  a  minor  person  concerning  whom 
a  petition  is  filed,  but  who  is  not  a  ward  of  the  court, 
to  a  period  of  one  month.  What  it  does  do  is  to  limit 
the  effectiveness  of  a  court  order  for  maintenance  to  one 
month.    (V/elfare  and  Institutions  Code,  sec.  869.)  When 
the  order  expires  at  the  end  of  a  month,  a  new  order  must 
be  made. 

Respectfully  submitted, 


DION  R.  HOLM,  City  Attorney, 

TO:   GEORGE  W.  OSOSKE,  Chief 

Probation  Officer,  Juvenile  Court. 
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No.  19S 
June  15,  1950, 

SUBJECT:  SECOND  OPINION  IN  CONNiJCTION  V^TH  CREDIT  FOR  MERITORIOUS 
AWARD  IN  POLICE  EX/'J^'ilNATIONS ;  STATUTE  OF  LIMITATIONS; 
LACHES:  CORRECTION  OF  ELIGIBLE  LISTS;  PROMOTIONS  FROM 
SERGEANT  TO  LIEUTENANT, 

Dear  Sir: 

This  office  is  in  receipt  of  your  request  for  an  opinion 
reading  as  follows: 

"Your  office  recently  advised  us  that  pursuant  to  the 
judgment  in  the  Case  of  Conroy  vs.  Wolff,  et  al.  two 
Sergeants  of  Police,  namely  Messrs.  Kiely  and  Barca, 
were  entitled  to  additional  credits  for  years  of  service 
in  the  ratings  in  the  examination  for  Lieutenant  of  Police, 
which  was  adopted  in  1946,  As  a  result  of  your  advice  in 
this  matter,  the  Commission  on  April  26,  1950  made  an 
order  directing  the  rerating  of  the  papers  of  Messrs, 
Kiely  and  Barca,  with  the  result  that  their  names  now 
appear  on  the  list  for  appointment  to  the  position  of 
Lieutenant. 

"Mr,  Kiely,  on  the  basis  of  his  revised  rating,  would 
have  been  reached  for  appointment  sometime  ago  had  his 
name  appeared  on  the  list  and  under  the  order  of  the 
Commission  will  be  appointed  to  the  next  vacancy  in  that 
rank, 

"V/e  are  in  receipt  of  a  communication,  a  copy  of  which  is 
enclosed  herewith,  in  which  certain  of  the  members  of  the 
Police  department  whose  name  appeared  on  the  original  list 
for  appointment  as  Lieutenant,  are  protesting  the  action 
of  the  Commission  in  adding  thenames  of  Messrs.  Kiely  and 
Barca  to  the  list  of  eligibles  for  appointment  as  Lieu- 
tenant, 

"In  this  letter  and  in  their  conversation  with  the  writer, 
the  members  of  the  department  whose  names  are  attached  to 
the  protest,  raise  the  question  that  the  Commission  is 
without  power  to  take  the  action  through  which  Messrs, 
Kiely  and  Barca  obtained  standing  on  the  list  of  eligibles 
for  the  following  reasons  among  others: 

"1,  That  either  the  Statute  of  limitation 
or  Laches  or  both  would  prohibit  such  action; 

"2,  That  under  section  147.1  of  the  charter 
all  corrections  in  lists  of  eligibles  must  be 
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made  within  60  days  after  posting  of  tentative 
lists  of  eligible s;  therefore  the  Commission 
has  no  power  to  make  amendments  in  a  list  after 
the  expiration  of  60  days;  and 

"3«  The  Supreme  Court  in  its  decision  in 
the  Conroy  matter  states,  or  at  least  implies, 
that  the  ruling  or  order  adopted  by  the  Civil 
Service  Commission  on  October  6,  1941  does 
govern  the  rating  of  seniority  or  years  of 
service,  but  does  not  govern  the  rating  of 
ascertained  merit,  and  that  therefore  the  said 
order  or  ruling  of  the  Commission  is  a  valid 
ruling  insofar  as  the  rating  of  seniority  or 
years  of  service  is  concerned, 

"The  Conroy  issue  was  based  on  alleged  error  of  the  Com- 
mission in  rating  ascertained  merit,  whereas  the  action  of 
the  Commission  in  respect  to  Messrs.  Kiely  and  Barca  dealt 
with  rating  of  seniority  or  years  of  service. 

"It  is  quite  probable  that  some  of  these  members  of  the 
department  who  are  protesting  this  action  and  who  are  ad- 
versely affected  ly  the  action  of  the  Civil  Service  Com- 
mission in  rerating  seniority  for  years  of  Service  of 
Messrs.  Kiely  and  Barca  will  communicate  with  your  office 
in  reference  to  their  protest.   In  any  event,  we  would 
appreciate  it  if  you  would  review  the  matters  brought 
forth  in  the  attached  communication  and  in  this  letter, 
and  advise  us  if  the  action  of  the  Commission  in  respect 
to  Messrs,  Kiely  and  Barca  is  in  accordance  with  the  law 
as  interpreted  in  the  Conroy  Case." 

OPINION 

In  your  request  you  refer  to  the  opinion  of  this  office 
dated  April  2/+,  1950. 

I  shall  now  proceed  to  answer  the  three  points  raised  by 
you  in  your  present  request,  the  answers  to  which  are  consistent 
with  my  previous  opinion,. 

(1)   The  subject  of  the  statute  of  limitations  and  the 
subject  of  laches  fall  in  the  same  category.   In  each  instance  there 
is  an  assumption  that  the  plaintiff  or  claiming  party  has  a  right 
of  action  of  some  sort,  but  that  owing  to  such  person's  own  delay?: 
he  is  to  be  denied  any  right  thereto.  Our  Code  of  Civil  Procedure 
(statutes  of  limitation  sections)  provides  various  periods  of  time 
within  which  actions  may  be  commenced.  Laches  is  a  matter  of 
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equity  and  differs  somewhat  from  statutes  of  limitation.   However, 
both  of  these  subjects  have  one  thing  in  common  and  that  is  they 
are  special  defenses  which  may  be  raised  by  a  defendant  by  answer, 
or  may  be  waived  by  a  defendant  by  not  being  so  raised.  Both  the 
statute  of  limitations  and  laches  are  matters  of  defense. 

VJhether  court  action  is  pending  or  not  a  department  of  the 
City  and  County  government,  in  a  strictly  departmental  matter  of 
an  administrative  nature,  may  so  act  as  to  constitute  a  waiver  of 
the  statute  of  limitations  or  laches,  in  so  far  asthe  City  and 
County  is  concerned,  where  the  City  and  County  government  is  not 
harmed  and  does  not  suffer  detriment  in  any  respect  by  such  waiver^ 
In  the  instant  case  no  harm  or  detriment  will  come  to  the  city  and 
county  if  Kiely  and  Barca  obtain  lieutenancies  as  against  the 
other  claimants,  provided  that  no  back  salary  is  paid  to  them  for 
the  period  of  time  when  they  might  have  been  lieutenants  and 
actually  served  as  sergeants. 

In  connection  with  the  foregoing  I  am  not  unmindful  of 
section  13*1  of  the  charter  v^ich  I  am  convinced  does  not  apply 
in  this  case,  since  the  charter  provision  refers  only  to  ordi- 
nances and  resolutions  of  the  Board  of  Supervisors  waiving  the 
benefit  of  a  statute  of  limitation.   In  the  instanrt:,  case  we  have 
no  question  of  benefit  involved  to  the  city  and  county,  because 
on  the  merits,  Kiely  and  Barca  are  actually  entitled  to  the  posi- 
tions. Moreover,  the  Board  of  Supervisors  is  specifically  pro- 
hibited from  acting  in  matters  of  this  kind.   Section  22  of  the 
charter  contains  the  following  prohibitory  language  which  defi- 
nitely applies  to  the  instant  case: 

"Neither  the  board  of  superviosrs,  nor  its  committees, 
nor  any  of  its  members  shall  dictate,  suggest  or  inter- 
fere with  appointments,  promotions ,  compensations, 
disciplinary  actions,  contracts,  requisitions  for 
purchases  or  other  administrative  recommendations 
or  actions  of  the  chief  administrative  officer,  or 
of  department  heads  under  the  chief  administrative 
officer,  or  under  the  respective  boards  and  com- 
missions." 

(2)   The  point  has  also  been  raised  that  under  section  147.1 
of  the  charter  all  corrections  in  lists  of  eligibles  must  be  made 
within  60  days  after  posting  tentative  lists  of  eligibles  and  that 
therefore  the  commission  has  no  power  to  make  amendments  in  a  li3C 
after  the  expiration  of  60  days.  Upon  reading  section  147.1  I  an 
satisfied  that  this  section  merely  deals  with  the  inspection  of 
civil  service  examination  papers  and  does  not  deal  with  substantive 
law.   In  other  words  the  section  is  procedural  rather  than  funda- 
mental.  This  view  is  borne  out  by  the  expression  of  the  court  in 
Dierssen  v.  Civil  Service  Commission.  43  Cal.  App.  (2)  53  at  62, 
where  the  following  language  was  used: 


#4 

"VJhile  there  can  be  little  doubt  that  section  Ikl >! 
was  intended  primarily  to  confer  discretionary  pov;er 
on  the  commission  to  correct  errors  in  the  marking  of 
the  papers,  there  is  much  merit  in  the  argument  that 
the  grant  of  power  is  broad  enough  to  include  the  power 
to  corifect   any  error  that  results  in  a  false  rating, 
including  power  to  pass  on  the  correctness  of  state- 
ments made  in  the  application,  which  includes  the  power 
to  pass  on  the  question  of  residence.   However,  it  is 
not  necessary  to  base  this  portion  of  t  he  opinion  solely 
on  section  147.1,  supra,  A  reading  of  the  various  sec- 
tions of  the  charter  above-referred  to  demonstrates  that 
San  Francisco,  exercising  its  plenary  power  with  regard 
to  the  method  and  manner  of  appointments,  has  set  up  a 
complete  scheme  for  the  making  of  such  appointments. 
It  is  further  apparent  that  the  complete  administra- 
tion of  this  plan' has  been  conferred  upon  the  commission. 
The  obvious  intent  of  the  sections  as  a  whole  is  that 
power  has  been  conferred  on  the  commission  to  pass  on 
the  qualifications  of  examinees,  including  not  only 
such  qualifications  as  are  disclosed  by  the  examination, 
but  also  such  other  qualifications  such  as  age,  residence, 
experience,  etc.   It  is  also  quite  clear  that  it  is  the 
intent  of  the  charter, thrt  the  administration  of  this 
plaji  should  not  be  interfered  with  by  the  courts  unless 
it  be  shown  that  the  commission  acted  fraudulently, 
capriciously  or  arbitrarily,  or  in  -violation  of  the 
provisions  of  the  charter.  That  is  but  another  way 
of  statin^^  that  in  passing  on  such  questions,  includ- 
ing the  question  of  residence,  the  commission  acts  in 
a  quasi  judicial  capacity." 

From  the  foregoing  quotation  it  will  be  observed  that 
it  was  the  conclusion  of  the  court  that  section  147 •!  was  intended 
primarily  to  confer  discretionary  power  on  the  commission  to  correct 
errors  in  the  marking  of  papers. 

In  the  quotation  the  court  refers  to  the  fact  that  it 
is  the  intent  of  the  charter  thot  the  administration  of  the  plan  of 
handling  appointments  should  not  be  interfered  with  by  the  courts 
unless  it  be  shown  that  the  commission  acted  fraudulently,  capri- 
ciously or  arbitrarily  or  in  violation  of  the  provisions  of  the 
charter.  In  this  connection  it  will  be  remembered  that  in  the 
Conroy  v,  V/clff  case,  34  A,C,  ^26,  the  Supreme  Court  definitely, 
positively  and  unequivocally  held  that  the  provisions  of  the  charter 
had  been  violated  by  the  Civil  Service  "Commission!  Therefore  the 
current  matter  is  such  that  it  cannot  be  said  that  the  commission, 
in  granting  credit  to  the  sergeants  for  the  additional  year  of  ser- 
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vice,  would  act  in  violation  of  the  provisions  of  the  charter. 

(3)  You  have  called  my  attention  to  the  fact  that  the 
Supreme  Court  implies  that  the  ruling  or  order  adopted  by  the  Civil 
Service  Commission  on  October  6,  1941  governs  the  rating  of  seniority 
or  years  of  service,  but  does  not  govern  the  rating  of  ascertained 
merit ,  There  was  no  ruling  or  order  adopted  by  the  Civil  Service 
Commission  on  October  6.  1941.  governing  the  rating  of  seniority  or 
years  of  service.  The  learned  justice  of  the  Supreme  Court  who  wrote 
the  opinion  in  the  Conroy  case  in  the  J^hird  paragraph  from  the  end  of 
the  opinion  referred  to  a  "promulgated  rule.  Undoubtedly  he  meant 
to  use  the  word  "alleged."  The  justice  of  the  Supreme  Court  in  writ- 
ing the  opinion  stated  that 

"The  promulgated  rule  covering  seniority  credits 
cannot  be  regarded  as  a  rule  covering  meritorious 
service  credits." 

From  an  examination  of  the  whole  opinion  it  is  obvious  thac 
the  foregoing  sentence  was  mistakenly  inserted  in  the  opinion.   This 
probably  occurred  as  a  result  of  the  fact  that  a  lengthy  opinion  had 
been  written  by  the  District  Court  of  Appeal  prior  to  the  time  the 
Supreme  Court  accepted  this  matter  for  determination,  and  no  doubt 
reference  was  made  to  the  opinion  of  the  District  Court  of  Appeal 
for  the  purpose  of  ascertaining  the  facts.   However,  I  call  atten- 
tion to  the  fact  that  in  any  event  the  controversial  language  used 
in  the  Supreme  Court  opinion  is  pure  dictum  and  played  no  part  in 
the  determination  of  the  court. 

In  view  of  the  foregoing,  and  particularly  in  view  of  the 
rule  of  law  enunciated  with  respect  to  the  statute  of  limitations 
and  Ifches,  I  am  convinced  that  the  Civil  Service  Commission,  in 
the  instant  case,  in  its  discretion,  in  accordance  with  their  respec- 
tive ratings,  has  the  power  either  to  appoint  Sergeants  Kiely  and 
Barca,  or  not,  in  preference  to  the  other  sergeants  on  the  list. 

Respectfully  submitted, 


WAD 

To:   V/illiam  L.  Henderson, 

Personnel  Director  and  Secretary 
Civil  Service  Commission 


DION  R.  HOLM 
City  Attorney 


No.  199 

June  16,  1950 


SUBJECT:   AIRPORT  EMPLOYEES  REQUIRED  TO  REMAIN 
ON  CALL  DURING  LUNCH  PERIOD,  ARE 
ENTITLED  TO  BE  PAID  THEREFOR. 

Dear  Sir: 

In  your  letter  of  June  9,    1950,  you  asked  for  an 
opinion  with  respect  to  the  following  query: 

Are  employees  whose  span  of  duty  extends 
over  eight  hours  and  whom  the  department  claims 
to  have  allowed  a  half  hour  lunch  period,  but 
who  are  actually  required  to  remain  on  the 
premises  and  are  subject  to  call  for  emergencies 
during  such  lunch  period,  entitled  to  be  paid 
for  such  lunch  period  or  can  such  lunch  period 
be  excluded  from  the  calculation  of  working 
and  paid  time? 


OPINION 


A  similar  question  was  decided  in 

Scannell  v.  Murphy,  B2  Cal.  App.  2d  S44 


W, 


(December  12,  1947 ) . 

The  court  there  considered  the  situation  of  employees 
on  the  night  shift  in  the  City  and  County  jails.   In  the 
course  of  its  opinion  the  court  stated: 

"Respondent  Scannell  testified  that  employees 
on  the  night  shifts  were  given  no  time  off  for 
meals;  that  he  and  the  others  would  eat  while 
on  watch  at  their  respective  stations;  that 
they  were  on  duty  during  the  periods  they  were 
eating;  that  they  were  required  to  remain  in 
uniform  during  the  entire  eight-hour  shift  and 
were  prohibited  from  leaving  the  jail  premises 

during  the  eight  hours It  is  quite 

obvious  f rom  t he  above  summary  that  the  finding 
of  the  trial  court  that  respondents,  while 
working  on  night  shifts  were  'required'  by 
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"appellant  to  work  eight  hours  a  shift  as 
that  term  is  used  in  section  2.3(b)  of  the 
salary  ordinance  is  amply  supported  ...." 

The  court  held  that  such  employees  worked  eight 
hours  per  day  and  ordered  payment  of  salary  on  that  basis. 

In  my  opinion,  employees  required  to  remain  on  the 
premises  subject  to  emergency  call  during  lunch  period  are 
entitled  to  be  paid  for  such  time,  and  the  same  shall  be 
considered  vrorking  time. 


*o 


Respectfully  submitted. 


DION  R.  HOLM,  City  Attorney. 


TO:   MR.  WILLIAM  L.  HENDERSON 

Personnel  Director  and  Secretary 

of  the  Civil  Service  Commission 
151  City  Hall,  San  Francisco  2 


JGMcB 


No.  200 


June  20,  1950 

SUBJECT:  DESTRUCTION  OF  RECORDS,  BUREAU  OF  ACCOUNTS 

Dear  Sir: 

This  office  is  in  receipt  of  your  request  for  an  opinion  as 
to  the  proposed  destruction  of  certain  1943-1944  records  of  the 
Bureau  of  Accounts  listed  in  your  letter  as  follows: 


Year 


1943- 
1943- 
1943- 
1943- 
1943- 
1943- 
1943- 
1943- 
1943- 
1943- 
1943" 
1943- 
1943" 


•1944 
■1944 
•1944 
•1944 
•1944 
■1944 
■1944 
•1944 
•1944 
•1944 
1944 
■1944 
■1944 


Bureau 

Building  Repair 
Street  Repair 
Sewer  Repair 
Street  Cleaning 
Building  Repair 
Street  Repair 
Sewer  Repair 
Street  Cleaning 
Building  Repair 
Street  Repair 
Street  Cleaning 
Sewer  Repair 
Building  Repair 


1943-1944 


Record 

Time  Cards 
Time  Cards 
Time  Cards 
Time  Cards 
Job  Reports 
Job  Reports 
Job  Reports 
Job  Reports 
Stock  Tags 
Stock  Tags 
Stock  Tags 
Stock  Tags 
Stock  With- 
drawals 
Delivery  Tags 


12  packages 

12  packages 

12  packages 

12  packages 

7  packages 

6  packages 

12  packages 

12  packages 

2  packages 

12  packages 

12  packages 

12  packages 

1  package 
3  packages 


OPINION 

Section  32^,  Part  I,  of  the  Municipal  Code,  at  page  46, 
provides  as  follows: 

"SEC.  328.  Destruction  of  Useless  Papers.  Any 
department  head  as  defined  in  Section  20  of  the 
Charter  is  authorized  to  destroy  or  otherwise  dis- 
pose of  useless  papers  of  such  department  five  (5) 
years  after  receipt  thereof  and  after  they  have 
served  their  purpose  and  are  no  longer  required. 
The  Controller  shall  approve  for  such  department 
the  destruction  or  preservation  of  papers  relating 
to  financial  matters.  The  City  Attorney  shall  also 
instruct  department  heads  on  destruction  of  papers 
which  may  have  legal  significance.   The  Retirement 
Board  shall  supervise  the  destruction  or  preservation 
of  payroll  checks,  time  cards,  etc.,  and  on  request, 
payrolls,  time  cards,  etc.  shall  be  delivered  to  said 
Retirement  Board," 
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You  are  advised  that  preservation  of  these  records  does  not 
appear  to  serve  any  legal  purpose  at  the  present  time,  and,  so  far 
as  this  office  is  concerned,  there  is  no  objection  to  the  destruction 
of  such  records. 

Respectfully  submitted, 


DION  R.  HOLM 
City  Attorney 


To:  Mr.  Sherman  P.  Duckel,  Director 
Department  of  Public  I'^orks 


TKO '  C 


No.  201 

June  19,  1950 

SUBJECT:  Re:   PROPOSED  ORDINANCE  TO  PREVENT  DISTRIBUTION  AND 
SALE  OF  LEWD  AND  INDIGENT  MAGAZINES  AND 
PUBLICATIONS. 

Gentlemen: 

This  office   is  in  receipt  of   your  request  for 
preparation  of  an  ordinance  which  will  have   the  effect  of 
preventing  the   distribution  and  sale   of  lewd  and   indecent 
magazines  and  publications  in  the   City  and   County  of  San 
Francisco , 

OPINION 

Your  attention  is  directed  to  the  provisions  of 
Section  311  of  the  Penal  Code  of  the  State  of  California 
which  provides  in  part  as  follows: 

"Sec.  311.  Every  person  who  wilfully  and 
lewdly,  either; 

1 

2 

3 ».  V/rites,  composes,  sterotypes,  prints,  pub- 
lishes, sells,  distributes,  keeps  for  sale  or 
exhibits  any  obscene  or  indecent  writing,  paper 
or  book,  or  designs,  copies,  draws,  engraves, 
paints  or  otherwise  prepares  any  obscene  or 
indecent  picture  or  print;  ....  is  guilty  of 
a  misdemeanor," 


follows; 


Section  19  of  the  California  Penal  Code  provides  as 

"Except  in  cases  where  a  different  punishment 
is  prescribed  by  any  law  of  this  State,  every 
offence  declared  to  be  a  misdemeanor  is  punish- 
able by  imprisonment  in  the  County  Jail  not  to 
exceed  six  months,  or  by  fine  not  to  exceed 
|500,  or  by  both." 

Since  the  State  Legislature  has  enacted  a  law  cover- 
ing the  generf  1  subject  matter,  the  first  consideration  to  be 
decided  is  whether  an  additional  local  ordinance  is  legally  in 
order.   This  depends,  first,  upon  whether  the  words  "obscene 
and  indecent"  used  in  Section  311  of  the  Penal  Code  cover  the 
type  of  magazines  and  publications  which  your  Committee  has  in 
mind.   The  meaning  of  the  words  "obscene  and  indecent"  as  used 
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in  the  Federal  law  and  in  various  State  laws  has  been  construed 
by  the  courts  in  many  cases  and  the  meaning  may  be  summarized 
as  follows: 

"....  VJhile  the  Stftutes  relating  to  obscenity 
do  not  generally  undertake  to  define  obscenity 
or  indecent  pictures  or  publications,  nevertheless 
the  words  employed  in  the  statutes  are  themselves 
descriptive  being  words  in  common  use  and  readily 
understood  by  persons  of  ordinary  intelligence.... 
The  test  which  is  substantially  followed  and 
accepted  by  most  of  the  courts  in  determining 
whether  a  book  is  obscene  within  a  prohibitory 
stctute  is  whether  the  tendency  of  the  matter 
charged  as  obscenity  is  to  deprave  end  corrupt 
those  whose  minds  are  open  to  such  immoral 
influences,  and  into  whose  hsnds  such  a  book 
may  fall."  "Lewdness,  Indecency,  Obscenity 
33  Amer.  Juris.  20) 

In  People  vs.  Wepplo .  7S  C.A.  (2d)  Supp.  959  (1947) 
the  court  stated  as  follows: 

"...  A  book  is  obscene  'if  it  has  a  substantial 
tendency  to  deprave  or  corrupt  its  readers  by 
inciting  lascivious  thoughts  or  arousing  lustful 
desire'  ....   The  question  whether  a  particular 
book  is  obscene  or  indecent  is  primerily  one  of 
fact,  to  be  decided  by  the  jury.  Here  the  book 
was  introduced  as  an  exhibit,  and  the  jury  read 
it.  We  cannot  upset  their  determination  that  it 
is  obscene  or  indecent  unless  we  can  spy   that 
upon  consideration  of  the  book  they  could  not 
reasonably  reach  such  a  conclusion " 

It  is  believed  that  the  words  'obscene  and  indecent', 
as  used  in  Section  311  of  the  Penal  Code  include  the  type  of 
reading  or  pictorial  matter  which  any  proposed  ordinance  would 
likewise  be  designed  to  prohibit. 

It  is  to  be  noted  that  Section  311  of  the  Penal  Code 
employs  the  words  "writing,  paper  or  book"  and  "picture  or  print." 
These  words  are  broad  and  generic  and  should  be  construed  so  as 
to  include  "magazines  and  publications,"  within  their  purview. 
If  any  proposed  ordinance  be  designed  to  prohibit,  in  particular, 
lewd  or  indecent  pictures  in  magazines,  the  sale  and  distribution 
of  the  magazines  themselves  would  be  prohibited  under  the  wording 
of  Section  311.   In  addition,  it  may  be  pointed  out,  that  althou^i 
Section  311  does  not  by  its  terms  prohibit  the  sale  and  distribu- 
tion of  lewd  or  indecent  pictures,  the  court,  in  Ex  parte 
Sekuguchi.  123  Cal.  App.  537,  steted  that  the  exhibition  of  such 
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pictures,  although  likewise  not  specifically  mentioned, 
is  prohibited  within  the  spirit  and  merning  of  Section  311. 
If  the  same  reasoning  be  followed  by  the  courts  in  any  sub- 
sequent case,  sale  and  distribution  of  such  pictures  would 
likewise  bo  considered  as  prohibited. 

It  is  my  opinion,  therefore,  that  Section  311  of 
the  Penal  Code  covers  the  subject  matter  of  the  proposed 
ordinance  and  that  therefore  no  ordinance  of  the  City  and 
County  to  the  same  effect  is  needed  or  would  be  valid. 

Respectfully  submittcjd, 


DION  R.  HOLM 
City  Attorney 


T/O:  Board  of  Supervisors 

Attention:    Mr.    John  R.   McGrath,    Clerk 


TMO 


No.  202 
June  22,  1950 


SUBJECT:  DIRECTOR  ACHENBACH  FOUNDATION  FOR 
GRAPHIC  ARTS,  APPOINTMENT  OF  AS  A 
NON-CIVIL  SERVICE  EMPLOYEE. 


Gentlemen: 

This  office  is  in  receipt  of  a  request  for  an  opinion 
as  follows: 

"This  letter  is  a  request  for  an  opinion 
on  how  to  remove  the  position  of  Director  of 
the  Achenbach  Foundation  from  Civil  Service, 

"If  you  determine  that  the  only  way  to 
accomplish  this  end  is  by  a  Charter  amendment, 
which  conceivably  could  not  be  submitted  to  the 
voters  until  November,  1950,  then  we  should  like 
to  know  if  there  is  any  way  in  which  we  could 
appoint  a  Director  in  the  interim  without  having 
recourse  to  Civil  Service. 

"The  only  two  eligibles  on  the  Civil  Ser- 
vice list  are  not  acceptable  either  to  the 
Library  Commission  or  to  the  Achenbachs. 

"Should  we  have  to  wait  until  after  the 
November,  1950,  election  in  order  to  be  able  to 
appoint  a  proper  Director  and  begin  the  transfer 
of  the  Print  Collection  to  the  Library,  it  is 
altogether  possible  that  the  Achenbachs  might 
become  so  dissatisfied  with  the  situation  of 
long- continuing  inaction  as  to  withdraw  their 
gift.  They  are,  as  you  know,  under  approach 
from  other  communities  that  should  like  to  have 
it." 

OPINION 

The  Charter  of  the  City  and  County  of  San  Francisco 
is  specific  on  the  point  that  all  positions  in  the  City 
service,  unless  exempted,  are  subject  to  the  Civil  Service 
requirements  of  the  Charter.   Section  142  of  the  Charter 
reads  in  part  as  follows: 
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"All  positions  in  all  departments  and 
offices  of  the  city  and  county,  including 
positions  created  by  laws  of  the  State  of 
California,  where  the  compensation  is  paid 
by  the  city  and  county,  shall  be  included 
in  the  classified  civil  service  of  the  city 
and  county,  and  shall  be  filled  from  lists 
of  eligibles  prepared  by  the  civil  service 
commission,  excepting  (1)  positions  in  which 
.  attorneys  and  physicians  are  employed  in 
their  profession-.l  capacity  to  perform  only 
duties  included  in  their  professions,  but 
exclusive  of  any  administrative  or  executive 
positions  for  which  such  professional  status 
constitutes  only  part  of  the  qualifications 
therefor;  (2)  inmate  help  or  student  nurses, 
or  part-time  services,  where  the  compensation 
including  the  value  of  any  allowances  in 
addition  thereto  is  less  than  eighty  dollars 
($80)  per  month;  and  (3)  persons  employed  in 
positions  outside  the  city  and  county  upon 
construction  work  being  performed  by  the  city 
and  county  when  such  positions  are  exempted 
from  said  classified  civil  service  by  an  order 
of  the  civil  service  commission;  and  (/+)  persons 
employed  in  positions  in  any  department  for 
expert  professional  temporary  services,  and 
when  such  positions  are  exempted  from  said 
classified  civil  service  for  a  specified  period 
of  said  temporary  service,  by  order  of  the  civil 
service  commission;  and  (5)  such  positions  as, 
by  other  provisions  in  this  charter,  are 
specifically  exempted  from,  or  where  the  appoint- 
ment is  designated  as  exclusive  of,  the  civil 
service  provisions  of  this  charter.  *  *  *." 

An  examination  of  the  correspondence  between  Mr. 
Achenbach  and  the  representatives  of  the  City  and  County 
of  San  Francisco,  together  with  an  examination  of  the 
contract,  shows  clearly  that  the  City  and  County  through 
its  Library  Commission,  agreed  to  employ  a  Director  of 
this  exhibit  and  to  pay  him  out  of  funds  of  the  City  and 
County,  Accordingly  when  the  position  was  created  by 
the  Board  of  Supervisors  through  the  appropriation  of  the 
necessary  funds,  it  became  a  Civil  Service  position.   An 
examination  of  the  appropriation  and  salary  ordinances 
shows  clearly  that  the  Director  of  the  Achenbach  Foundation 
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for  Graphic  Arts  has  been  created  and  placed  under  Civil 
Service.   Further  inquiry  reveals  that  an  examination  to 
fill  that  position  was  held  and  a  list  of  the  successful 
participants  certified  by  the  Civil  Service  Commission, 
Therefore,  unless  some  provision  is  made  in  the  Charter 
to  place  this  position  in  the  exempt  class  it  must  be 
filled  from  a  list  of  Civil  Service  eligibles  qualified 
through  the  proper  competitive  examination.  There  is 
nothing  to  prevent  the  Charter  from  being  amended  to  place 
this  position  in  the  exempt  class.  This  could  be  accom- 
plished by  an  amendment  to  Section  43  granting  to  the 
Library  Commission  the  power  to  appoint  in  addition  to  a 
Librarian  and  a  Secretary,  a  Director  and  Curators  of  the 
Achenbach  Foundation  of  Graphic  Arts.   I  will  be  glad  to 
prepare  such  an  amendment  if  you  desire  it. 


Respectfully  submitted, 

DION  R.  HOLM,  City  Attorney. 


TO:   LIBRARY  COmiSSION 
Civic  Center 
San  Francisco  2,  Calif 


BJW  Jr. 


No.  203 


June  23,  1950 

SUBJECT:   WHETHER  EMPLOYEES  OF  REDEVELOPMENT 
AGENCY  ARE  ENTITLED  TO  SICK  LEAVE 
VITH  PAY  AND  VACATIONS  UNDER  LAVJS 
OTHER  THAN  THE  CHARTER. 

Dear  Sir: 

We  have  your  request  for  an  opinion  as  follows: 

"This  will  acknowledge  receipt  of  your  Opinion 
No.  186,  dated  May  31,  1950,  on  the  subject  '>\re 
Employees  of  the  Redevelopment  Agency  entitled  to 
Sick  Leave  with  Pay  and  Vacations?' 

"I  note  that  the  Opinion  concerns  the  rights 
of  employees  of  this  Agency  under  the  Charter  of 
the  City  and  County  of  San  Francisco  and  does  not 
pass  upon  the  question  of  whether  similar  benefits 
could  be  accorded  under  some  power  or  authority 
other  than  that  contained  in  the  Charter, 

"Therefore,  I  should  like  your  opinion  as  to 
the  sick  leave  and  vacation  benefits  to  which 
officers  and  employees  of  the  Agency  may  be  en- 
titled under  the  California  Community  Redevelop- 
ment Act  of  1945  as  amended." 

OPINION 

On  May  31,  1950,  I  rendered  Opinion  186  in  response 
to  the  question  "ARE  EMPLOYEES  OF  THE  REDEVELOPMENT  AGENCY 
ENTITLED  TO  SICK  LEAVE  VJITII  PaY  ,  AND  VACATIONS?"   This 
opinion-request  dealt  with  City  Charter  provisions  only, 
and  the  opinion  held  that  "Agency"  employees,  not  being 
employed  in  City  and  County  service,  were  not  entitled  to 
such  benefits  under  the  Charter.   In  said  opinion  it  was 
said  (p. 3),  "Whether  similar  benefits  could  be  accorded 
the  officers  and  employees  of  the  Redevelopment  Agency 
under  some  power  or  authority  other  than  that  contained  in 
the  charter  is  a  matter  not  here  involved  and  so  not  passed 
upon . " 

However,  the  direct  question  of  such  rights  of 
"Agency"  employees,  under  laws  other  than  the  Charter,  has 
now  been  posed,  and  my  opinion  follows. 
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The  Redevelopment  Agency  of  San  Francisco  was  duly- 
activated  by  the  Board  of  Supervisors  on  August  10,  1948, 
by  Resolution  No.  7779-3eries  of  1939,  under  the  pro- 
visions of  Article  K,    section  19,  of  the  Community  Re- 
development Act  of  California. 

Section  25  of  said  Act  provides  for  the  Board  of 
Supervisors  to  appropriate  such  amounts  to  the  Agency,  as 
it  deems  necessary,  for  the  administrative  expenses  and 
overhead  of  the  Agency.   Section  26  of  the  Act  provides 
that  the  Board  of  Supervisors  may  adopt  the  annual  budget 
for  administrative  expenses  of  the  Agency  in  such  amount 
as  it  deems  necessary  and  may  provide  such  conditions  and 
restrictions  upon  the  expenditure  or  encumbrance  of  the 
funds  appropriated  pursuant  to  said  budget  as  it  deems 
advisable.   Further  provision  is  made  to  the  effect  that 
such  funds  shall  be  drawn  to  meet  the  administrative  ex- 
penses of  the  agency  in  substantially  the  same  manner  as 
funds  are  drawn  by  other  agencies  and  departments  of  the 
community,  subject  to  budgetary  control. 

Following  the  activation  of  the  Agency,  the  Board 
of  Supervisors  has,  by  appropriation  ordinances,  granted 
funds  to  the  Agency  for  its  administrative  purposes. 
Specific  amounts  of  such  grants  have  been  designated  for 
salary  purposes.  No  conditions  or  restrictions  have  been 
attached  to  the  expenditure  of  the  salary  items  insofar 
as  vacations  or  sick  leave,  with  pay,  are  concerned. 

Article  5,  section  29,  subsection  (c),  of  the  Act 
provides,  among  other  things,  that  the  Agency  shall 
constitute  a  public  body,  corporate  and  politic i  exercis- 
ing public  and  essential  governmental  functions,  and  shall 
have  the  power: 

"(c).. .to  select,  appoint  and  employ  such  officers. 
agents,  counsel  and  employees,  permanent  and  tem- 
porary^ as  It  may  require,  and  determine  their 
qualiiicaticns,  duties  and  compensation,  subject 
only  to  the  conditions  and  restrictions  imposed 
by  the  legislative  body  on  the  expenditure  or 
encumbrance  of  the  budgetary  funds  appropriated..." 

After  its  activation  and  in  order  to  regulate  the 
relations  of  its  employees  with  the  Agency,  in  respect  to 
holidays,  vacations  and  sick  leave,  it  duly  adopted 
Resolution  No.  3,  under  which  regulation  a  fair  and  uniform 
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system,  based  on  appropriate  Charter  provisions,  was 
established  for  the  benefit  of  its  officers  and  employees, 
Resolution  No.  3  is  quoted: 

"WHEREAS,  the  City  and  County  of  San  Fran- 
cisco has  established  regulations  governing 
vacations,  holidays  and  sick  leave  for  employees 
of  the  City  and  County  of  San  Francisco;  and 

"WHEREAS,  the  employees  of  this  Agency  are 
paid  from  funds  derived  from  the  City  and  Courity 
of  San  Francisco;  and 

"VjHEREAS,  it  is  the  desire  of  this  Agency 
that  funds  derived  from  the  City  and  County  of 
San  Francisco  be  used  in  accordance  with  regula- 
tions governing  such  departments  of  the  City  and 
County  wherever  practicable; 

"NOW,  THEREFORE,  BE  IT  RESOLVED  by  the 
Redevelopment  Agency  of  the  City  and  County  of 
San  Francisco  that  the  regulations  cf  the  City 
and  County  :^f  San  Francisco  governing  vacations, 
holidays  and  sick  leave  shall  also  apply  to  the 
affairs  of  this  Agency." 


The  practice  cf  granting  vacations  to  employees  is 
recognized  throughout  the  business  world  and  has  as  its 
object  the  giving  of  an  opportunity  to  an  employee  to 
rest  body  and  mind  and  become  refreshed  for  another  year 
of  work.   It  also  has  the  important  object  of  offering  an 
inducement  in  addition  to  salary  or  v/ages  to  prospective 
employees,  which  is  highly  important  in  the  very  compe- 
titive labor  market  of  today.  Vacations  with  pay,  have 
been  held  to  be  part  of  an  employee's  compensation.  See 
Adams  v.  City  and  County  of  San  Francisco,  94,  A.C.A. 
6l6,  interpreting  the  "rate  cf  pay"  provisions  of 
Charter  Section  151.3. 

The  San  Francisco  Charter  provides,  in  section  151| 
for  employees'  vacations  with  pay,  and  in  Section  153 
for  sick  leave  with  pay,  for  its  employees. 

The  California  Government  Code,  Secti  ;ns  IS05I  and 
18101,  make  provision  for  vacations  and  sick  leave  with 
pay  for  State  civil  service  employees. 


McQuillan  on  Municipal  Corporations,  2nd  Ed,,  Vol.  2, 
Sec.  528,  p.  205,  states: 

"Unless  expressly  forbidden  by  law,  it  is 
fair  to  assume  that  the  head  of  a  department 
or  a  chief  officer  possesses  authority  to  grant 
a  reasonable  leave  of  absence  to  an  officer  or 
employee  under  him  on  account  of  sickness  or  in 
the  interest  of  the  health  of  the  employee,  or 
for  other  good  reason." 

I  have  been  informed  that  the  Agency  has  been  guided 
by  and  is  conforming  to  the  appropriate  sections  of  the 
Charter  in  respect  to  these  matters.  The  Charter  provisions 
are  clear,  eminently  fair,  have  been  adopted  by  the  citizons 
as  standards  to  be  followed  by  City  employees,  and  are 
excellent  standards  to  be  conformed  to  and  followed  by  the 
iigency. 

It  is,  therefore,  my  opinion  that  the  employees  and 
officers  of  the  Redevelopment  Agency  of  San  Francisco  are 
entitled  to  vacations  and  to  sick  leave,  with  pay,  in  accor- 
dance with  the  law,  and  with  the  administrative  procedure 
adopted  by  it. 

Respectfully  submitted. 


DION  R.  HOLM,  City  Attorney, 


TO:   JAl^'iES  E.  LASH,  Director, 
Redevelopment  Agency 
100  Larkin  Street 
San  Franci  sco  2 

CO:   Controller. 


JEB 


No.  204 

June  23,  1950 

SUBJECT:   VALIDITY  OF  APFOirmiENT  OF  FLORENCE  McAULIFFE  AS 
ATTORNEY  FOR  THE  GOLDEN  GATE  BRIDGE  AND  HIGHl'-'AY 
DISIRICT. 

Dear  Sir: 

This  will  acknowledge  receipt  of  your  recent  request 
for  an  opinion  as  follows: 

"Will  you  kindly  render  a  written  opinion 
respecting  the  validity  of  the  action  tr.ken  by 
the  Board  of  Directors  of  the  Golden  Gate  Bridge 
and  Highway  District  in  appointing  or  purport- 
ing to  appoint  Florence  McAuliffe  as  attorney 
for  the  Bridge  District." 

OPINION 

To  answer  your  inouiry  I  shall  heve  to  speculate  as 
to  exactly  what  the  problem  is  to  which  you  would  like  to  have 
me  direct  my  attention.   Your  inquiry  itself  furnishes  no  facts 
upon  which  you  base  the  same, 

F,  M.  McAuliffe  is  a  duly  licensed  and  practicing 
attorney  in  the  City  and  County  of  San  Francisco,  a  senior 
member  of  one  of  our  larger  law  firms,  a  past  president  of 
the  State  Bar  of  California  and  formerly  attorney  for  the  San 
Francisco-Oakland  Bay  Bridge  Authority.   He  is  considered  one 
of  the  oiictanding  lawyers  in  San  Francisco  and  therefore  I  am 
certain  your  inquiry  is  not  directed  as  to  his  capabilities 
to  perform  his  duties  as  attorney  for  the  Golden  Gate  Bridge 
and  Highway  District.   The  record  discloses  that  he  performed 
outstanding  legal  services  for  the  San  Francisco-Oakland  Bay 
Bridge  Authority. 

I  therefore  assume  that  your  inquiry  was  directed  to 
the  fact  that  Mr.  McAuliffe  was  at  the  time  of  his  appointment, 
and  is  presently,  an  inheritance  tax  appraiser. 

You  refer  me  to  no  provision  of  law  which  you  feel 
might  be  violated,  and  my  research  of  the  law  reveals  no 
invalidity  of  the  appointment  of  Mr.  McAuliffe  as  attorney  for 
the  Bridge  District.   The  only  provision  of  law  that  I  can 
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conceive  that  you  might  have  had  in  your  mind  as  having  any 
bearing  on  this  problem  is  that  of  Article  IV,  Section  20,  of 
the  Constitution  of  the  State  of  California,  which  provides  as 
follows: 

"No  person  holding  any  lucrative  office 
under  the  United  States,  or  any  other  power, 
shall  be  eligible  to  any  civil  office  of  profit 
under  this  State;  provided,  that  officers  in 
the  militia,  who  receive  no  snnual  salary, 
local  officers,  or  postmasters  whose  compensa- 
tion does  not  exceed  $500  per  annum,  shall  not 
be  deemed  to  hold  lucrative  offices," 

This  provision  of  the  Constitution  prevents  any 
person  holding  a  lucrative  office  under  the  United  Statec, 
or  any  other  power,  from  holding  any  civil  office  of  profit 
under  this  state.  As  I  hereinbefore  indicated,  Mr.  Florence 
McAuliffe  has  at  all  times  herein  involved  been  an  inheritance 
tax  appraiser.  As  such,  Mr.  McAuliffe  does  not  occupy  an 

office  under  the  United  States  or  any  power rather,  he,  in 

that  capacity,  is  merely  an  employae  appointed  by  the  Controller 
of  the  State  of  California,  and  receiving  his  power  to  act  as 
the  same  may  be  conferred  upon  him  by  his  designation  and 
appointment  by  a  judge  of  the  Superior  Court. 

In  this  connection,  it  may  be  of  interest  to  point 
out  that  inheritance  tax  appraisers  are  appointed  by  the 
Controller  of  the  State  of  California  pursuant  to  the  duty 
conferred  upon  that  officer  by  Section  14771  of  the  Revenue 
and  Taxation  Code,  which  provides  as  follows: 

"The  Controller  shall  appoint  at  least  one 
person  in  each  county  to  act  as  an  inheritance 
tax  appraiser  for  the  county,  and  may  remove 
any  such  person  at  his  pleasure." 

The  appointment  of  an  inheritance  tax  appraiser  by 
the  Controller,  does  not  itself  empower  the  appointee  to 
render  any  service.  The  authority  of  an  inheritance  tax 
appraiser  to  perform  services,  official  or  otherwise,  springs 
from  and  is  conferred  by  his  designation  and  appointment  by 
a  judge  of  the  Superior  Court  of  the  county  .aving  jurisdiction 
of  the  proceedings  in  which  he  is  to  act  (see  Sees.  14501, 
14552  and  14574,  of  the  Revenue  and  Taxation  Code).   As  a 
matter  of  fact,  the  Code  defines  an  "inheritance  tax  appraiser 
(Sec.  13315)  as  follows:   "'Inheritance  tax  appraiser'  means 
the  inheritance  tr.x  appraiser  of  the  county  of  the  superior 
court  having  jurisdiction."  Hence,  prior  to  the  court's 
action,  the  inheritance  tax  appraiser  or  appraisers  in  the 
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county,  whether  there  be  one  or  many,  constitute  no  more  than  a 
list  of  persons  made  by  the  act  of  the  Controller  who  are  quali- 
fied or  eligible  to  be  appointed  by  the  court.   As  appointees  of 
the  Superior  Court,  inheritc'nce  trx  appraisers  are  to  be  consid- 
ered neither  county  nor  state  employees,  but  rather  as  attaches 
of  the  judicial  system  of  the  state, 

Noel  V.  Lewis.  35  C.A.  65S,  662. 

Nichol  v.Koster.  157  Cal.  4I6,  423,  424. 

Martin  v.  Superior  Court.  194  Cal.  93,  IO6. 

Thus,  Florence  McAuliffe  as  an  inheritance  tax  appraiser 
in  this  county  does  not  occupy  an  "office"  as  that  term  is  used 
in  Article  IV,  Section  20,  of  the  Constitution,  but  rather,  is  but 
en  employee  appointed  by  the  Controller  and  designated  and  given 
power  to  act  in  a  particular  metter  by  a  judge  of  the  Superior 
Court,  and  thereafter  as  such  acts  as  an  attache  of  the  judicial 
system  of  the  state. 

As  a  matter  of  fact,  while  under  the  circumstances 
heretofore  recited,  it  is  not  necessary  to  determine  whether  the 
position  of  attorney  for  the  Golden  Gate  Bridge  and  HighwEy  Dis- 
trict is  a  "civil  office  of  profit  under  this  State"  (as  that  term 
is  used  in  Article  IV,  Section  20,  of  the  Constitution),  I  doubt 
whether  the  position  of  attorney  for  the  Bridge  District  could  be 
considered  as  a  civil  office  of  profit  under  this  state,  I  say 
this  because,  while  tho  Golden  Cate  Bridge  and  Highway  District 
is  formed  under  state  law  for  constructing  a  bridi^  across  the 
Golden  Gate,  as  part  of  the  highway  system  of  the  state,  and  the 
Bridge  District  operates  as  a  public  and  quasi  municipal  corpora- 
tion or  district,  it  is,  nevertheless,  a  distinct  independent 
corporate  body  of  its  own, 

3  Cal.  Jr,  supp.,  "Bridges",  p.  156. 

Wheatley  v.  Superior  Court.  207  Cal,  722,  726. 

Golden  Gate  Bridge  Etc..  v.  Felt.  214  Cal.  308,  321, 

Streets  and  Highways  Code,  Part  III,  Sec.  27000,  et  seq. 


You  are,  therefore,  advised  that  the  validity  of 
the  action  trken  by  the  Board  of  Directors  of  the  Golden 
Gp-te  Bridge  and  highway  District  in  appointing  Florence 
McAuliffe  as  attorney  for  the  Bridge  District  is  without 
question. 

Respectfully  submitted, 


DION  R.  HOLM 
City  Attorney 


TO:  Dan  Gallr.gher,  Chairman 
Board  of  Supervisors 
Room  235  City  Hall 

CC:  The  Mayor 
NSW 


OPINION  NO.  205 
June  26,  1950 


SUBJECT:   RESOLUTION  OF  BOARD  OF  SUPERVISORS  DESIGNATING 

PRESIDh-:NT  of  board  as  its  official  REPRESENTATIVE 
ABROAD;  POSSIBILITY  OF  CIVIL  LIABILITY  FOR  DAJ1AGES 
ON  PART  OF  CITY  AND  COUNTY  FOR  ACTS  PERFORl'^ED 
PURSUANT  TO  RESOLUTION. 


Gentlemen: 

I  have  your  request  for  an  opinion  as  follows: 

"At  its  meeting  held  on  May  29th,  the  Board  of 
Supervisors  adopted  a  resolution,  File  No.  5^36, 
entitled  'Designating  the  Honorable  George  Christopher, 
President  of  the  Board  of  Supervisors,  as  said  Board's 
Official  Representative  Abroad.'   A  copy  of  said 
resolution  is  attached  hereto  for  your  information. 

"Supervisor  Edward  T.  Mancuso,  at  said  meeting, 
raised  the  point  that  the  City  and  County  might 
possibly  be  subjected  to  civil  liability  for  damages 
arising  out  of  acts  performed  by  the  President  of 
the  Board  in  pursuance  of  the  authorization  granted 
him  by  said  resolution. 

"Supervisor  Lancuso  respectfully  requests  that  you 
submit  to  the  Board  a  written  opinion  as  to  what 
liability,  if  any,  may  be  incurred  by  the  City  and 
County  as  a  result  of  the  adoption  of  said  resolu- 
tion." 

OPINION 

It  is  a  general  principle  of  law  that  whether  or  not  an 
actionable  wrong  is  committed  is  to  be  determined  by  the  law  of 
the  place  where  the  act  occurred.  This  rule  is  stated  in  11 
American  Jurisprudence  p,  490  as  follows: 

"Where  an  action  is  brought  in  one  jurisdiction 
for  a  tort  committed  in  another,  the  general  rule 
is  that  all  matters  relating  to  the  right  of  action 
are  governed  by  the  lex  loci  delicti.  That  law 
determines  whether  a  person  has  sustained  a  legal 
injury.  The  actionable  quality  or  nature  of  aots 
causing  death  or  bodily  injuries  as  tortious  is 
therefore  to  be  determined  by  reference  to  the  lex 
loci,  rather  than  the  lex  fori." 
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And  on  page  493 

"The  general  principle  is  applicable  to  torts 
committed  through  an  agency  express  or  implied 
in  law.  Where  a  person  authorizes  another  to  act 
for  him  in  any  state  and  the  other  does  so  act, 
whether  he  is  liable  for  the  tort  of  the  other 
is  determined  by  the  law  of  the  place  of  the  wrong." 

The  foregoing  rules  are  qualified  by  considerations  of  public 
policy.   This  principle  is  stated  on  page  495  as  follows: 

"It  is  conceded  by  all  the  courts  that  it  is  not 
strict  right,  but  comity,  which  enables  one  to 
bring  an  action  in  one  state  or  country  for  a  tort, 
such  as  negligent  death  or  bodily  injuries,  caused 
in  another,  and  that  under  the  principles  of  comity, 
such  action  will  not  be  entertained  if  it  would 
violate  the  public  policy  of  the  forum." 

Thus  there  are  to  be  considered  not  only  the  laws  of  this 
state  and  country  but  also  the  uncertain  factors  of  the  many 
foreign  laws  to  which  Mr,  Christopher  will  be  subject  and  whether 
or  not  such  laws  would  be  observed  in  this  jurisdiction  if  an 
action  were  to  be  brought  here.  I  therefore  find  myself  unable  to 
give  any  definite  statement  as  to  the  civil  liability  for  damages 
to  which  the  City  and  County  might  be  subjected  for  acts  performed 
by  the  President  of  the  Board  pursuant  to  the  authorization  granted 
by  the  resolution.  The  most  I  can  state  at  this  time  is  that  in 
my  opinion  there  is  a  remote  possibility  of  civil  liability  for 
damages  on  the  part  of  the  City  and  County  for  acts  of  the  Presi- 
dent of  the  Board  pursuant  to  the  resolution. 

Respectfully  submitted, 

DION  R.  HOLM 
City  Attorney 

TO:   The  Board  of  Supervisors 

Attention  Mr.  John  R.  McGrath 


TJB 


No.  206 

June  26,  1950 

SUBJECT:   POVER  OF  BOARD  OF  SUPERVISORS  TO  INQUIRE  INTO 

THE  OPERATION  AND  CONDUCT  OF  THE  HEALTH  SERVICE 
BOARD. 


Dear  Sir; 


This  office  is  in  receipt  of  a  request  for  an  opinion 


as  follows 

"I  have  been  directed  by  the  Public  Health  and  Welfare 
Committee   to  forward  to  you  the   following  request  for 
an  opinion  to  the   following  questions: 

(a)  Is  the  Health  Service   Board  an  agency  of 
city  government? 

(b)  If  the  Health  Service  Board  is  an  agency 
of  city  government,    is   the  Board  obligated 
to   furnish  to  the   Boerd  of  Supervisors,   upon 
request,    certain  information  requested 
through  the  Board  of  Supervisors? 

Attached  please  find  copy  of  communication   from 
Dr.    Robertson  V.'ard  giving  in   detail  the   information 
sought  from  the  Health  Service  Board,     Also   attached 
is  a    copy  of  an  opinion  obtained  from  his  attorneys, 
Peart,    Baraty  &  Hassard,    dated  December   29,    1949,    con- 
cerning the  opinion  of   the   City  Attorney  relating  to 
inspection  of  minutes  or  other  records  of   the  Health 
Service  Board  which  was  rendered  under  date  of 
November  1,   1937." 

OPINION 

In  response  to   the  first  question  in  your  request, 
I  advise  you  that   the  Health  Service  System  is  not  an  agency 
of  the   City  and   County  of  San  Francisco.      (City  Attorney's 
Opinions  #2097-0ct.   18,193^;   #4170-July  21,   194^).     Nowhere  in 
the   charter  is  this  term  used,   nor  even  suggested.      In  fact. 
Sec.    172.1  is  explicit  in  setting  up   the  Health  Service   Board 
as   something  apart  and   distinct  from  any  other  board  or  com- 
mission of   the    city  end  county.     However,    it   is  apparent  that 
your  request   is  principally  concerned  with   the  answer  to   the 
second  question,   and   consequently  I   shall   direct   the   balance 
of  this  opinion  to  a   discussion  of  that   question  and  advise 
you  accordingly. 

-1- 
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The  history  of  the  drafting  of  the  present  charter  of 
the  City  and  County  of  San  Frencisco  shows  that  the  freeholders 
intended,  and  painstakingly  wrote  into  the  charter,  that  all 
administrative  matters  which  are  not  the  immediate  responsibility 
of  the  Board  of  Supervisors  shall  be  dealt  with  by  the  individual 
board  or  commission  charged  with  this  duty  under  the  charter.  That 
the  freeholders  specifically  intended  this  result  is  evidenced 
specifically  by  section  9  of  -the  charter,  which  reads  in  pert  as 
follows: 

"The  powers  of  the  city  and  county,  except  ';he 
powers  reserved  to  the  people  or  delegated  to  other 
officials,  boards  or  commissions  by  this  charter, 
shall  be  vested  in  the  board  of  supervisors  arid 
shall  be  exercised  as  provided  in  this  charter.  The 
board  of  supervisors  shall,  ex  officio,  be  the 
board  of  equalization  for  the  city  and  county.  It 
shall  be  the  duty  of  the  board  of  supervisors  to 
canvass  the  vote  cast  at  each  election  in  the  city 
and  county,  and  certify  the  official  count  of  such 
balloting.   The  supervisors  shall  determine  the 
maximum  number  of  each  class  of  employment  in  each 
of  the  various  departments  and  offices  of  the  city 
and  county  and  shall  fix  rates  and  schedules  of 
compensation  therefor  in  the  manner  provided  in 
this  charter.   On  the  recommendation  of  the  mayor 
and  the  chief  administrative  officer,  the  board  of 
supervisors  may  create  or  abolish  departments  which 
are  now  or  may  hereafter  be  placed  under  the  chief 
administrative  officer  or  under  commissions  appointed 
by  the  mayor. 

The  board  of  supervisors  may,  by  ordinance,  confer 
on  any  officer,  board  or  commission  such  other  and 
additional  powers  as  the  board  may  deem  advise ble. 

The  board  of  supervisors,  by  ordinance,  may 
provide  medical  care,  hospitalization,  compensation 
and  such  other  benefits  as  the  board  may  deem  neces- 
sr-ry  for  regularly  authorized  volunteer  civilian 
defense  workers  suffering  injury  arising  out  of  and 
in  the  course  of  their  activities  as  such  civilian 
defense  workers, 

if  if  if  >;;  ;;c  ;|c ;);  j|;  ;;c  )'f  jj;  >;t  if  jjc  >;«  >;<  jjs  i^i  >;«  j|c  sj:  if  if  if  if  if  >|t  if  if  if  if  if  if  jjs  s|s  jI:  sjs  >f 

In  their  wisdom,  however,  the  freeholders  realized,  that 
the  Board  of  Supervisors  should,  in  the  final  analysis,  be 
accountable  directly  to  the  people  of  San  Francisco,  and 
consequently  gave  a  power  of  inquiry  to  the  Board  of  Supervisors. 
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This  power  of  the  Board  of  Supervisors  is  found  in  Section  21  of 
the  Charter,  which,  beccuse  of  its  importance  to  this  opinion  is 
set  forth  in  full: 

"The  mayor,  the  borrd  of  supervisors,  the 
chief  Administrative  officer,  the  controller,  or 
any  board  or  commission  appointed  by  the  mayor 
relative  solely  to  the  affairs  under  its  control, 
may  require  such  periodic  or  special  reports  of 
departmental  costs,  operation  and  expenditures, 
examine  the  books,  papers,  records  and  accounts 
of,  and  inquire  into  matters  affecting  the  conduct 
of  any  department  or  office  of  the  city  and  county, 
and  for  thc-t  purpose  may  hold  hearings,  subpoena 
witnesses,  administer  oaths  and   compel  the  produc- 
tion of  books,  papers,  testimony  and  other  evidence. 
It  shall  be  the  duty  of  the  chief  of  police  to  des- 
ignate a  police  officer  to  serve  subpoenas.  Any 
person  refusing  to  obey  such  subpoena  and  the • other 
requirements  hereof,  or  to  produce  such  books,  shall 
be  deemed  in  contempt  and  subject  to  proceedings  and 
penalities  as  provided  by  general  law  in  such 
instances." 

The  emphasis  must  be  placed  upon  the  following  portion  of  this 
section: 

"....such  periodic  or  special  reports  of  depart- 
mental costs,  operation  and  expenditures,  examine 
the  books,  papers,  records  and  accounts  of,  and 
inquire  into  matters  affecting  the  conduct  of  any 

department  or  office  of  the  city  and  county " 

(Emphasis  ours.) 

From  a  reading  of  this  emphasized  portion  of  Section  21 
we  meet  the  question  head-on  which  is  posed  by  the  second  portion 
of  your  request,  to  wit:   Is  the  Health  Service  Board  such  a  type 
of  department  or  office  that  the  Board  of  Supervisors,  pursuant  to 
Section  21  of  the  Charter,  may  inquire  into  its  operations? 

In  order  to  discuss  this  problem  it  will  be  necessary  to 
point  out  v;herein  the  section  of  the  charter,  mainly  Section  172.1, 
under  which  the  Health  Service  System  was  created,  differs  from 
the  sections  cf  the  charter  dealing  with  ordinary  and  general 
departments  or  offices. 

An  examination  of  the  charter  will  quickly  show  the 
contrast  between  the  use  of  the  terms  "department"  and  "office" 
as  used  throughout  the  charter,  and  the  restricted  provisions  of 
section  172.1,  which  deal  exclusively  with  the  Health  Service 
Board.  Without  covering  or  attempting  to  analyze  all  the  sections 
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of  the  charter,  I  heve  referred  only  to  those  which  are  covered 
either  expressly  or  impliedly  in  section  172.1, 

Section  142  states  that: 

"All  positions  in  all  depfrtments. .. .shall 
be  included  in  the  classified  civil  service  of 
the  city  and  county,...," 

Section  143  states: 

"Positions  in  any  depfrtment  or  office  of 
the  city  and  county  may  be  created,  as  provided 
by  this  charter,  by  appropriation  ordinence  of 
the  Board  of  Supervisors." 

Section  151  reads  in  part  as  follows: 

"The  boerd  of  supervisors  shall  have  power 
and  it  shall  be  its  duty  to  fix  by  ordinance  from 
time  to  time,  as  in  this  section  provided,  all 
salaries,  wages  and  compensations  of  every  kind 
and  nature,  except  pension  or  retirement  allowances, 
for  the  positions,  or  places  of  employment,  of  all 
officers  end  employees  of  all  departments,  offices, 
boards  and  commissions  of  the  city  and  county  in 
all  cases  where  such  compensations  are  paid  by 
the  city  and  county." 

Section  69  reads  in  part  as  follows: 

"The  budget  estimate  for  every  department  and 

office  of  the  city  and  county shall  be  filed 

by  the  executive  of  such  department  with,  and 
shall  be  acted  upon  by,  such  board  or  commission." 

From  a  reading  of  these  sections  it  is  clear  that  the 
words  "department  and  office"  have  a  fixed  and  primary  meaning 
as  generally  used  in  the  charter  of  the  City  and  County  of  San 
Francisco.   These  words  have  come  to  mean  those  types  of  depart- 
ments or  offices  for  which  the  Board  of  Supervisors  appropriates 
money,  creates  positions  and  passes  budgets.   Consequently,  when 
these  words  are  used  in  Section  21,  they  refer  to  those  types 
of  departments  or  offices  which  must  comply  with  the  provisions 
quoted  above. 

Contrasted  with  these  provisions  quoted  from  the  charter 
are  the  following  pertinent  parts  of  Section  172.1.   In  subdivi- 
sion 3  (d)  of  this  section,  dealing  with  the  compensation  of 
employees,  it  is  provided  that  the  compensation  of  employees  of 
the  Health  Service  System  shall  be  set  by  the  Health  Service  Board, 
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It  also  provides  that  the  number  of  employees  that  may  be 
employed  by  the  Board  may  be  set  by  the  Board.  In  subdivision  6 
there  fppears  the  following  unequivocal  statement: 

"All  expenses  of  the  system  shall  be  borne 
exclusively  by  the  funds  of  the  system  and  the 
city  and  county  shall  not  appropriate  or  con- 
tribute funds  in  any  manner  for  the  purposes 
of  the  system  hereby  established  and  provided." 

Bearing  in  mind  thet  the  charter  h?s  established 
through  the  constant  use  of  the  term  "department  and  office" 
which  departments  and  offices  the  Board  of  Supervisors  may 
inquire  into  under  Section  21,  I  can  find  no  basis  for  holding 
that  the  Boord  of  Supervisors  may  inquire  into  the  Health  Service 
Board,  which,  in  effect,  does  many  of  the  things  relative  to  its 
own  activities  which  are  performed  by  the  Board  of  Supervisors 
for  most  of  the  departments  and  offices  of  the  city  and  county. 
The  provisions  of  section  21  cannot  be  extended  to  include  the 
Health  Service  System  in  view  of  the  language  of  the  charter. 

Accordingly,  I  advise  you  that  the  Board  of  Supervisors 
possesses  no  power  under  the  provisions  of  Section  21  of  the 
charter  to  inquire  into  the  internal  affairs  of  the  Health  Serv- 
ice System, 

Respectfully  submitted, 


DION  R.  HOLM 
City  Attorney 


TO:   John  R.  McGrath,  Clerk 
Board  of  Supervisors 


BJWJR 


No.  207 

June  26,  1950 

SUBJECT:  WHETHER  DEPUTY  DISTRICT  ATTORNEY  EMfffiT  DALY 

IS  AN  OFFICER:  WHETHER  HE  REQUIRES  PERI4ISSI0N 
OF  THE  BOARD  OF  SUPERVISORS  TO  LEAVE  THE  STATE. 


Dear  Sir: 

This  will  acknowledge  receipt  of  your  request  for  an 
opinion  as  fallows: 

"This  office  is  in  receipt  of  a  letter  from 
Mayor  Robinson  in  which  he  asks  that  a  leave  of 
absence  be  granted  Mr.  Emmet  Daly,  Deputy  District 
Attorney,  for  the  period  beginning  June  29  to  and 
including  July  1,  1950,  with  permission  to  leave 
the  State  of  California,  for  the  purpose  of 
attending  the  District  Attorneys'  Convention  to 
be  held  at  Tahoe  Tavern  at  Lake  Tahoe,  California. 

Since  Section  6  of  the  Charter,  dealing  with 
leaves  of  absence,  apparently  relates  only  to 
officers  of  the  City  and  County  a  question  arises 
as  to  the  necessity  for  adoption  of  a  resolution 
authorizing  a  leave  of  absence  for  Mr.  Daly,  who 
is  not  an  officer  within  the  definition  contained 
in  Section  4  of  the  Charter. 

Will  you  kindly  advise  me  on  or  before  Monday, 
June  26th,  whether  or  not  it  is  necessary  for  the 
Board  of  Supervisors  to  authorize  said  leave  of 
absence." 


OPINION 

Section  4  of  the  Charter  provides  in  part  as  follows: 

"The  officers  of  the  city  and  county  shall 
be  the  officers  elected  by  vote  of  the  people 
....{then  follows  specific  listing  of  other 
officers) ... .and  such  other  officers  as  may 
hereafter  be  provided  by  law  or  so  designated 
by  ordinance." 

Section  6  of  the  Charter  provides  in  part  as  follows: 

"No  officer  of  the  city  and  county,  except 
members  of  the  police  department  acting  xander 
orders  of  the  chief  thereof,  shall  absent  himself 
from  the  state,  except  by  permission  of  the  mayor 
and  the  board  of  supervisors " 
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Section  29  of  the  Charter  provides  in  part  as  follows: 

"....He  (the  district  attorney)  shall 
appoint,  and  at  his  pleasure  may  remove,  all 
assistants  and  employees  in  his  office. 

The  district  attorney,  either  in  person 
or  by  his  assistants,  shall  prosecute  all 
criminal  cases  in  the  municipal  and  superior 
courts,  draw  all  complaints,  and  issue  warrants 
for  the  arrest  of  persons  charged  with  crime 
who  are  to  be  prosecuted  in  such  courts. 


t! 

.... 


From  your  inquiry  it  appears  that  Mr.  Emmet  Daly  is  a 
deputy  district  attorney.  While  the  Charter  refers  to  legal 
appointees  of  the  district  attorney  as  assistants,  I  do  not  believe 
that  there  is  any  question  of  the  fact  that  legally  these  appoin- 
tees have  all  the  power  and  authority  of  deputy  district  attorneys. 
As  such,  and  under  the  powers  accorded  to  them  imder  the  Charter, 
they  are  public  officers,  as  distinguished  from  employees. 

9  Cal.  Jur..  "District  and  Prosecuting  Attorneys", 
pp.  6l3,  6l4,  Sec.  19. 

Vol.  3,  McQuillin,  "Municipal  Corporations", 
3d  Ed.,  pp.  162,  164,  Sec.  12.33. 

Harrison  v.  Horton.  5  C.A.  415,  421. 

Knight  V.  Martin.  12S  Cal.  245,  246. 

Under  Section  29  of  the  Charter,  supra,  the  district 
attorney  is  empowered  to  appoint  assistant  {or  deputy)  district 
attorneys.   Of  course,  before  any  appointment  can  be  made  such  a 
position  must  be  created  under  the  procedures  outlined  by  the 
Charter,  and  neither  Mr.  Daly's  position  nor  that  of  any  other 
deputy  in  the  district  attorney's  office  exists  vmtil  so  created. 
When  the  position  is  created  and  the  appointment  made,  then  the 
occupant  becomes  an  officer  of  the  city  and  county  under  the 
blanketing  portion  of  Section  4  of  the  Charter  which  provides  for: 

"...such  other  officers  as  may  hereafter  be  pro- 
vided by  law  or  so  designated  by  ordinance." 

Therefore,  you  are  advised  that  Mr.  Daly  as  an  assistant 
(or  deputy)  district  attorney,  is  an  officer  within  the  definition 
contained  in  Section  4  of  the  Charter,  and  it  would,  therefore,  be 
in  order  for  the  Board  of  Supervisors  to  act  upon  the  requested 
leave  of  absence  in  question. 

Respectfully  submitted, 

TO:  John  R.  McGrath,  Clerk        DION  R.  HOLM 

Board  of  Supervisors  City  Attorney 

Room  235  City  Hall 
cc:  The  Mayor 
NSW 


No.  203 

June  26,  1950 

SUBJECT:   LEGALITY  AND  FORM  OF  PROPOSED  AGRlE^ENT  FOR 
INSTALLATION  COCA  COLA  VENDING  MACHINES 
ON  RECREATION  FACILITIES. 

Dear  Sir: 

This  refers  to  your  request  for  an  opinion  as  to  the  legal- 
ity and  form  of  a  proposed  agreement  with  Coca-Cola  Bottling  Com- 
pany for  the  installation  of  vending  machines  on  Recreation  Depart- 
ment facilities. 

According  to  your  letter,  the  Recreation  Commission  adopted 
a  resolution  on  April  6,  1950,  requesting  you  to  negotiate  this 
agreement  to  provide  for  the  continued  installation  of  vending 
coolers  now  on  certain  described  Recreation  Department  facilities. 

OPINION 

The  form  of  agreement  attached  to  your  letter  authorizes 
the  Coca-Cola  Bottling  Company  to  install  vending  machines  which 
are  to  be  used  for  resale  of  Coca-Cola  in  bottles.  Title  to  the 
machines  is  to  remain  in  Coca-Cola  Bottling  Company  and  the  agree- 
ment provides  for  the  removal  of  the  machines  at  the  option  of 
either  party.  The  agreement  provides  for  payment  to  Coca-Cola 
Bottling  Company  of  the  regular  wholesale  price  plus  "rental  and 
mechanical  service  charge"  on  the  machines  at  the  rate  of  15j^  per 
case  and  of  taxes  imposed  on  the  sales  or  machines.   The  contract 
further  makes  a  provision  for  payment  to  Coca-Cola  Bottling  Company 
for  bottles  not  returned  and  payment  to  Coca-Cola  Bottling  Company 
in  case  slugs  appear  in  the  machines.   Checks  for  difference  between 
all  such  costs  and  gross  receipts  from  the  machines  will  be  paid  by 
Coca-Cola  Bottling  Company. 

The  resolution  states  that  the  Controller  has  advised  that 
revenues  derived  as  a  result  of  the  agreement  should  be  made  payable 
to  the  Recreation  Fund. 

Under  §36  of  the  Charter  the  Purchaser  is  authorized  to 
enter  into  agreements  for  all  contractual  services  required  by  the 
several  departments  of  the  city  and  county.   This  agreement  appears 
to  come  within  such  general  power.  The  purpose  of  the  contract, 
that  is,  to  make  the  beverage  available  to  the  public  using  recre- 
ation facilities,  is  within  the  general  scope  of  the  function  of 
that  department. 

As  to  the  form  of  the  agreement  the  word  "rental"  should 
be  eliminated  from  the  agreement.  The  purport  of  the  agreement 
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is  for  a  license  and  no  obligations  which  may  be  implied  from  the 
use  of  the  v;ord  "rental"  are  assumed,   A  provision:   "The  City  and 
County  of  San  Francisco  assumes  no  obligation  whatever  for  any  loss 
and  damage  or  destruction  of  the  vending  machines"  should  likewise 
be  added  to  the  provisions  of  the  contract. 

Respectfully  submitted, 


DION  R.  HOLM 
City  Attorney 


To:  Purchaser  of  Supplies 


T^iO'C 


OPINION  NO.  209 
June  26,  1950 


SUBJECT; 


Dear  Sir: 


PUBLICATION  OF  NOTICES,  ETC.,  REQUIRED  BY  THE 
CHARTER  IN  A  SINGLE  EDITION  OF  THE  OFFICIAL 
NEWSPAPER  IS  COMPLIANCE  WITH  REQUIREt4ENT  OF 
THE  CHARTER  COVERING  PUBLICATION. 


This  office  is  in  receipt  of  your  request  for  an  opinion  as 
follows: 

"A  question  has  arisen  regarding  some  possible  ob- 
jection which  may  be  made  to  the  regularity  of  the 
publication  required  to  be  made  under  the  Charter  of 
the  hearings  before  the  Commission  on  applications  of 
reclassification  of  zoning  districts. 

"It  has  been  called  to  our  attention  that  the  San 
Francisco  Chronicle,  v^ich  is  the  official  newspaper 
for  the  publication  of  the  notices  required  to  be 
published  under  the  Charter,  publishes  several  issues 
each  day  but  that  the  official  notices  given  in  its 
papers  appear  only  in  the  first  issue  and  are  omitted 
in  other  issues  published  on  the  same  date.   Con- 
sequently, the  question  arises  as  to  whether  or  not 
if  a  taxpayer  misses  his  guess  and  should  unfortunately 
obtain  one  of  the  issues  of  the  official  newspaper 
published  on  the  day  when  the  publication  commenced 
to  give  official  notice  of  the  public  hearings  of 
proposed  reclassification  of  zoning  districts,  as 
required  to  be  given  therein,  and  such  issue  of  the 
newspaper  does  not  have  therein  the  notice  —  wouldn't 
he  have  the  right  to  successfully  maintain  that  the 
publication  in  the  newspaper  officially  designated  to 
give  notice  in  accordance  with  the  Charter  requirements 
although  purchased  on  the  day  when  notice  should  have 
appeared  therein,  the  notice  did  not  appear  in  the 
particular  issue  purchased  by  the  taxpayer  and,  there- 
fore, the  publication  of  the  notice  was  not  given  as 
required  by  law? 

"We  desire  your  opinion  and  advice  as  to  whether  or 
not  it  amounts  to  an  irregularity  in  the  publication 
of  notices  of  proceedings  of  the  Commission  which  could 
be  successfully  challenged  by  any  party  in  interest." 
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OPINION 

Section  224  of  the  Charter  provides: 

"V'.Tienever  advertising  or  publication  is  required 
by  the  provisions  of  this  charter,  it  shall  mean  one 
publication  in  the  official  newspaper  of  the  city 
and  county,  unless  a  greater  number  of  publications 
is  specifically  required;  *  *  *  " 

The  question  of  wh&ther  publication  required  by  the  Charter 
must  be  made  in  every  edition  of  the  official  newspaper,  or  whether 
publication  in  a  single  edition  of  the  newspaper  meets  the  require- 
ment of  the  Charter,  is  discussed  in  American  Jurisprudence  (Vol. 
39,  page  10)  as  follows: 

"A  publication  of  an  official  notice,  adver- 
tisement, etc.,  in  a  single  or  extra  edition  will 
constitute  a  sufficient  publication  providing  the 
single  or  extra  edition  contains  substantially  the 
same  general  news  as  the  other  editions  and  is 
distributed  generally  among  the  subscribers  of 
the  newspaper;  however,  the  insertion  of  such  a 
notice  in  an  extra  edition  of  a  newspaper  con- 
sisting of  a  limited  number  of  copies  issued  late 
at  night,  and  not  mailed  to  subscribers  or  other- 
wise distributed,  except  as  sold  by  persons  directly 
interested,  does  not  comply  with  the  statute." 

See  also  37  American  Jurisprudence,  page  764;  People  v.  Snow, 
(I11.)116  N.E.  670;  State  v.  Omaha  C.B.R.  &  Bridge  Co..  84  N.E.983. 

See  also  Perine  V.  Lewis.  123  Cal.  236,  at  239,  where  the 
court  stated: 

"...  .and  if  this  provision  of  the  section  is  to  be 
construed  literally,  or  according  to  the  claim  of  the 
appellants,  it  would  require  the  publication  to  be 
made  in  each  of  the  several  issues  that  are  made  by  the 
papers  every  day,  whereas  it  is  evident  that  a  publica- 
tion once  a  day  in  a  daily  newspaper  is  sufficient." 
(Emphasis  added) 

You  are  advised,  therefore,  that  a  publication  required  by 
the  Charter  made  in  a  single  edition  of  the  official  newspaper  of 
the  City  andCounty  of  San  Francisco  which  contains  substantially 
the  same  news  as  other  editions  and  is  distributed  generally  among 
the  subscribers  of  the  newspaper  complies  with  the  Charter  require- 
ment of  publication. 

LSM 


Respectfully  submitted. 


DION  R.  HOLM 
City  Attorney 
TO:  Ernest  J.  Torregano,  President 
Department  of  City  Planning 
100  Larkin  Street,  San  Francisco  2 


OPINION  NO.  210 
June  27,  1950 


SUBJECT:   ART  COMI'ilSSION  REGULAR  MEETING;  ADJOURNMENT 
TO  ANOTHER  DATE  FOR  LACK  OF  QUORUM. 


Dear  Sir: 

This  will  acknowledge  receipt  of  your  recent  request  for  an 
opinion  as  follows: 

"Referring  to  your  opinion  dated  June  1,  1950 
(No.  190)  on  the  above  subject,  Mr.  Harold  L. 
Zellerbach,  President  of  the  Art  Commission  has 
directed  me  to  request  if  the  procedure  outlined 
in  your  opinion  would  also  apply  to  the  Regular 
meetings  of  the  Art  Commission  held  in  accordance 
with  its  By-laws  on  the  first  Monday  of  each  month. 

"We  are  particularly  anxious  to  have  your  written 
opinion  as  to  the  procedure  of  the  Secretary  when  a 
quorum  is  not  present  at  a  Regular  scheduled  monthly 
meeting." 

OPINION 

Section  19  of  the  Charter  provides  in  part  as  follows: 

"The  board  of  supervisors  and  each  board  and 
commission  appointed  by  the  mayor,  or  otherwise 
provided  by  this  charter,  shall  have  powers  and 
duties  as  follows: 

(f)  To  hold  meetings  at  regular  fixed  dates 
and  at  regular  meeting  places,  which  dates  or 
places  shall  not  be  changed  except  as  in  the 
manner  provided  by  section  10  for  the  meeting 
times  and  places  of  the  board  of  supervisors. 
All  such  meetings  shall  be  open  to  the  public. 
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A  quorum  for  the  transaction  of  official 
business  shall  consist  of  a  majority  of  all 
the  members  of  each  board  or  commission,  but 
a  smaller  number  may  adjourn  from  time  to  time 
and  compel  the  attendance  of  absent  members  in 
the  manner  and  subject  to  penalties  to  be  pro- 
vided by  ordinance.  **»:<*«" 
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The  exception  provided  in  subdivision  (f)  of  Section  19  of 
the  Charter  need  not  here  be  considered,  as  it  concerns  only- 
meetings  of  the  Board  of  Supervisors, 

Under  the  above  charter  section  it  would  appear  that  where  a 
quorum  be  not  present  for  the  transaction  of  official  business  at 
a  regular  meeting  of  the  Commission,  the  smaller  number  present 
may  adjourn  from  time  to  time.   No  formal  notice  need  be  given  or 
posted  for  the  adjourned  meeting,  because  the  adjourned  meeting 
is  not  a  new  meeting,  but  rather  a  continuance  of  the  meeting 
originally  noticed  and  called. 

While  there  is  no  strict  legal  requirement  therefor,  it  is 
assumed  that  in  the  interest  of  efficiency  the  Secretary  of  the 
Art  Commission  will  see  that  the  commissioners  thereof  are  noti- 
fied of  the  fact  of  the  adjournment  of  the  meeting  for  lack  of  a 
quorum,  and  a  new  date  and  hour  set  for  the  adjourned  meeting. 

You  are  thus  advised  in  connection  with  your  inquiry  as 
submitted. 


Respectfully  submitted, 

DION  R.  mm 

City  Attorney 


TO:   Joseph  H.  Dyer,  Jr., 
Secretary 
Art  Commission 
100  Larkin  Street 
San  Francisco  2 
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